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DEPARTMENT OF AGRICULTURE

Farm Service Agency

7 CFR Part 760

RIN 0560-AG08
Dairy Indemnity Payment Program

AGENCY: Farm Service Agency, USDA.
ACTION: Final rule.

SUMMARY: This final rule amends the
authority citation for the Dairy
Indemnity Payment Program (DIPP)
regulations to cover the expenditure of
additional funds appropriated under the
Agriculture, Rural Development, Food
and Drug Administration, and Related
Agencies Appropriations Act, 2002. The
DIPP indemnifies dairy farmers and
manufacturers for losses suffered due to
contamination of milk and milk
products, through no fault of their own.

EFFECTIVE DATE: March 28, 2002.

FOR FURTHER INFORMATION CONTACT.:
Elizabeth Hill, Agricultural Program
Specialist, Price Support Division, FSA,
USDA, STOP 0512, 1400 Independence
Avenue, SW., Washington, DC 20250—
0512; telephone (202) 720-9888; e-mail
address is

Elizabeth Hill@wdc.usda.gov.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This rule has been determined to be
not significant for purposes of Executive
Order 12866 and therefore has not been
reviewed by the Office of Management
and Budget (OMB).

Federal Assistance Program

The title and number of the Federal
Assistance Program, as found in the
Catalog of Federal Domestic Assistance,
to which this rule applies are Dairy
Indemnity Payments, Number 10.053.

Regulatory Flexibility Act

It has been determined that the
Regulatory Flexibility Act is not
applicable to this final rule because the
Farm Service Agency is not required by
5 U.S.C. 533 or any other provision of
law to publish a notice of proposed
rulemaking with respect to the subject
matter of these determinations.

Environmental Evaluation

It has been determined by an
environmental evaluation that this
action will have no significant impact
on the quality of the human
environment. Therefore, neither an
environmental assessment nor an
Environmental Impact Statement is
needed.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372,
which require intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115 (June 24, 1983).

Executive Order 12988

This rule has been reviewed pursuant
to Executive Order 12988. To the extent
State and local laws are in conflict with
these regulatory provisions, these
regulations will prevail. The provisions
of this rule are not retroactive. Prior to
any judicial action in a court of
competent jurisdiction, administrative
review under 7 CFR part 780 must be
exhausted.

Unfunded Mandates Reform Act of
1995

This rule contains no Federal
mandates under the regulatory
provision of Title IT of the Unfunded
Mandates Reform Act of 1995 (UMRA)
for State, local, and tribal governments
or the private sector. Thus, this rule is
not subject to the requirements of
sections 202 and 205 of UMRA.

Paperwork Reduction Act

The amendment to 7 CFR part 760 set
forth in this final rule does not contain
additional information collections that
require clearance by the Office of
Management and Budget under the
provisions of 44 U.S.C. chapter 35.
Existing information collections were
approved by OMB and assigned OMB
Control Number 0560-0116.

Background

The DIPP was originally authorized
by section 331 of the Economic
Opportunity Act of 1964. The statutory
authority for the program was extended
several times. Funds were appropriated
for DIPP by the Agriculture, Rural
Development, Food and Drug
Administration, and Related Agencies
Appropriations Act, 2001 (“the 2001
Act”), Pub. L. 106-387, which
authorized the program until the funds
were expended. Most recently, funds
were appropriated for this program by
the Agriculture, Rural Development,
Food and Drug Administration, and
Related Agencies Appropriations Act,
2002 (“the 2002 Act”), Pub. L. 107-76,
which authorizes the program to be
carried out until the funds appropriated
under the 2002 Act are expended. The
funds appropriated under the 2001 Act
that have not been expended will be
combined with the funds appropriated
under the 2002 Act.

The objective of DIPP is to indemnify
dairy farmers and manufacturers of
dairy products who, through no fault of
their own, suffer income losses with
respect to milk or milk products
removed from commercial markets
because such milk or milk products
contain certain harmful residues. In
addition, dairy farmers can also be
indemnified for income losses with
respect to milk required to be removed
from commercial markets due to
residues of chemicals or toxic
substances or contamination by nuclear
radiation or fallout.

The regulations governing the
program are set forth at 7 CFR part
760.1-760.34. This final rule makes no
changes in the provisions of the
regulations. Since the only purpose of
this final rule is to revise the authority
citation pursuant to the 2002 Act, it has
been determined that no further public
rulemaking is required. Therefore, this
final rule shall become effective upon
the date of publication in the Federal
Register.

List of Subjects in 7 CFR Part 760

Dairy products, Indemnity payments,
Pesticides and pests.

Accordingly, 7 CFR part 760 is
amended as follows:
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PART 760—INDEMNITY PAYMENT
PROGRAMS

Subpart—Dairy Indemnity Payment
Program

The authority citation for Subpart—
Dairy Indemnity Payment Program is
revised to read as follows:

Authority: Pub. L. 106-387, 114 Stat. 1549,
and Pub. L. 107-76, 115 Stat. 704.

Signed in Washington, DC, on March 8,
2002.
James R. Little,
Administrator, Farm Service Agency.
[FR Doc. 02—-7422 Filed 3—27-02; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 929
[Docket No. FV01-929-3C FR]
Cranberries Grown in the States of

Massachusetts, et al.; Increased
Assessment Rate; Correction

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Correction to final rule.

SUMMARY: This document contains a
correction to the final rule published on
February 14, 2002 (67 FR 6843),
concerning cranberries grown in
Massachusetts, et al. The correction is
made in the amendatory instruction
section of the final rule.

DATES: Effective March 28, 2002.

FOR FURTHER INFORMATION CONTACT:
Kenneth G. Johnson, DC Marketing
Field Office, Fruit and Vegetable
Programs, AMS, USDA, Suite 2A04,
Unit 155, 4700 River Road, Riverdale,
Maryland 20737; telephone: (301) 734—
5243, Fax: (301) 734-5275; or George
Kelhart, Technical Advisor, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, room
2525-S, 1400 Independence Avenue,
SW Stop 0237, Washington, DC 20250—
0237; telephone: (202) 720-2491, Fax:
(202) 205-8938.

SUPPLEMENTARY INFORMATION:
Background

This rule increases the assessment
rate established under the cranberry
marketing order for the 2001-2002 and
subsequent fiscal years from $.08 to $.18
per barrel of cranberries handled. This
assessment rate increase was
recommended by the Committee to fund
a domestic market development
program to increase demand for

cranberries and cranberry products and
thus expand cranberry shipments. The
rule was issued under Marketing Order
No. 929, as amended (7 CFR Part 929).
The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674).

Correction

In FR Doc. 02-3635, published
February 14, 2002 (67 FR 6843) make
the following correction.

§929.236 [Corrected]

On page 6846, in column 1,
instruction number 2, and the section
heading are corrected to read as follows:

2. Section 929.236 is revised to read
as follows:

8§929.236 Assessment rate.

Dated: March 21, 2002.
A.]. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 02-7425 Filed 3—-27-02; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM-70-AD; Amendment
39-12688; AD 2002-06-51]

RIN 2120-AA64

Airworthiness Directives; Bombardier
Model CL-600-2C10 (Regional Jet
Series 700 and 701) Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This document publishes in
the Federal Register an amendment
adopting airworthiness directive (AD)
2002—-06-51 that was sent previously to
all known U.S. owners and operators of
certain Bombardier Model CL-600—
2C10 (Regional Jet Series 700 and 701)
series airplanes by individual notices.
This AD requires revising the Airplane
Flight Manual to provide procedures for
addressing uncommanded transfer of
fuel from wing fuel tanks to center fuel
tank. This action also requires revising
the Minimum Equipment List (MEL);
limiting operation of the airplane to
flight within 60 minutes of a suitable
alternative airport; and ensuring that
normal mission fuel requirements are
increased by 3,000 pounds. This action
was prompted by reports of
uncommanded fuel transfer between the

wing fuel tanks and the center fuel tank.
The actions specified by this AD are
intended to ensure that the flight crew
has the procedures necessary to address
such uncommanded fuel transfer, which
could cause the center tank to overfill,
and fuel to leak from the center tank
vent system or to become inaccessible,
and result in engine fuel starvation.
DATES: Effective April 2, 2002, to all
persons except those persons to whom
it was made immediately effective by
emergency AD 2002—06-51, issued on
March 12, 2002, which contained the
requirements of this amendment.

Comments for inclusion in the Rules
Docket must be received on or before
April 29, 2002.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2002-NM—
70-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays. Comments may be
submitted via fax to (425) 227-1232.
Comments may also be sent via the
Internet using the following address: 9-
anm-iarcomment@faa.gov. Comments
sent via fax or the Internet must contain
“Docket No. 2002—-NM-70-AD" in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

Information pertaining to this
amendment may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, New York
Aircraft Certification Office, 10 Fifth
Street, Third Floor, Valley Stream, New
York.

FOR FURTHER INFORMATION CONTACT:
Rodrigo J. Huete, Test Pilot, ANE-172,
FAA, New York Aircraft Certification
Office, 10 Fifth Street, Third Floor,
Valley Stream, New York 11581;
telephone (516) 256—7518; fax (516)
568-2716.

SUPPLEMENTARY INFORMATION: On March
12, 2002, the FAA issued emergency AD
2002—-06-51, which is applicable to
certain Bombardier Model CL-600—
2C10 (Regional Jet Series 700 and 701)
series airplanes.

That action was prompted by reports
of uncommanded fuel transfer between
the wing fuel tanks and the center fuel
tank. Such uncommanded fuel transfer,
if not corrected, could cause the center
tank to overfill, and fuel to leak from the
center tank vent system or to become
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inaccessible, and result in engine fuel
starvation. In addition, such fuel leakage
on the ground could cause a fire.

Explanation of Relevant Service
Information

Canadair Regional Jet Series 700
Airplane Flight Manual (AFM) CSP B-
012, Temporary Revision (TR) RJ 700/
23-1, was issued on March 7, 2002. The
TR describes procedures for revising the
Limitations section of the AFM that
describes requirements for the
prohibition of dispatch with the fuel
quantity gauging system inoperative. In
addition, the TR specifies additional
fuel system limitations and additional
changes to the “L or R MAIN EJECTOR”
of the Abnormal Procedures section.

Transport Canada Civil Aviation
(TCCA), which is the airworthiness
authority for Canada, classified the TR
as mandatory and issued Canadian
airworthiness directive CF—2002-19,
dated March 8, 2002, in order to ensure
the continued airworthiness of these
airplanes in Canada.

FAA'’s Conclusions

This airplane model is manufactured
in Canada and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
TCCA has kept the FAA informed of the
situation described above. The FAA has
examined the findings of TCCA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of the Requirements of the
Rule

Since the unsafe condition described
is likely to exist or develop on other
airplanes of the same type design
registered in the United States, the FAA
issued emergency AD 2002-06-51 to
require revising specified sections of
AFM CSP B-012 to provide the flight
crew with the appropriate procedures to
follow in order to address
uncommanded transfer of fuel from the
wing fuel tanks to the center fuel tank.
The AFM actions are required to be
accomplished per the previously
referenced TR. This AD also requires
each operator to revise the Minimum
Equipment List (MEL) by removing
certain relieving requirements specified
in the MEL. In addition, this AD
requires limiting operation of the
airplane to flight within 60 minutes of
a suitable alternative airport, and, prior

to each further flight, ensuring that the
normal mission fuel requirements are
increased by 3,000 pounds.

Differences Between Canadian
Airworthiness Directive and This AD

Although the Canadian airworthiness
directive did not include procedures for
revising the MEL, or for prohibiting
dispatch with fuel quantity inoperative,
this AD includes those requirements.

Interim Action

This is considered to be interim
action until final action is identified, at
which time the FAA may consider
further rulemaking.

Determination of Rule’s Effective Date

Since it was found that immediate
corrective action was required, notice
and opportunity for prior public
comment thereon were impracticable
and contrary to the public interest, and
good cause existed to make the AD
effective immediately by individual
notices issued on March 12, 2002 to all
known U.S. owners and operators of
certain Bombardier Model CL-600—
2C10 (Regional Jet Series 700 and 701)
series airplanes. These conditions still
exist, and the AD is hereby published in
the Federal Register as an amendment
to section 39.13 of the Federal Aviation
Regulations (14 CFR 39.13) to make it
effective as to all persons.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,

in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2002-NM-70-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “significant
regulatory action”” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
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2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2002-06-51 Bombardier, Inc. (Formerly
Canadair): Amendment 39-12688.
Docket 2002-NM-70-AD.

Applicability: Bombardier Model CL-600—
2C10 (Regional Jet Series 700 and 701) series
airplanes, serial numbers 10005 through
10039 inclusive, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the

“H. L or R MAIN EJECTOR

(1) Left and right boost PUIIPS ....ccciiiiiiiiiiiiiiii e

(2) Affected engine instruments

(3) Fuel tank QUANTILY ..oceeciiieiiicieneee e

owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To ensure that the flight crew has the
procedures necessary to address
uncommanded fuel transfer between the
wing fuel tanks and the center fuel tank,
which could cause the center tank to overfill,
and fuel to leak from the center tank vent
system or to become inaccessible, and result
in engine fuel starvation; accomplish the
following:

If centre tank quantity increases abnormally (by more than 227 kg (500 1b)):

(4) Land at the nearest suitable airport.

If centre tank quantity continues to increase (by more than 454 kg (1000 1b)):

(5) Affected engine thIust ......cccocvviiiiiiiiiiiii

(6) Consider shutting down affected engine to prevent centre tank transfer.

¢ Ensure both BOOST PUMPs are operating.
If centre tank quantity further continues to increase (by more than 680 kg (1500 1b)):
(7) Land immediately at the nearest suitable airport.”

Revision of Minimum Equipment List (MEL)

(b) Within 2 days after the effective date of
this AD, remove the relieving requirements
specified in MEL CL-600-2C10 for the
following items.

» Transfer Ejectors (Center Tank) (Ref.
Master Minimum Equipment List (MMEL)
Item 28—13-07).

¢ Fuel Transfer shutoff values (SOV)
(Center Tank) (Ref. MMEL Item 28-13-08).

+ Xflow Pump (Ref. MMEL Item 28-13—
10).

* Engine Indication and Crew Alerting
System (EICAS) Fuel Tank Quantity
Readouts (Left, Right, and Total) (Ref. MMEL
Item 28-41-01).

+ EICAS Center and Total Fuel Tank
Quantity Readouts (Ref. MMEL Item 28—41—
02).

* Fuel Computer Channels (Ref. MMEL
Item 28-41-03).

Operational Limitation

(c) Within 2 days after the effective date of
this AD, revise the Limitations section of
Canadair Regional Jet Series 700 of FAA-
approved AFM CSP B-012 to limit operation
of the airplane to flight within 60 minutes of
a suitable alternative airport. This action may
be accomplished by inserting a copy of this
AD into the Limitations section of the AFM.

Operational Requirement

(d) Within 2 days after the effective date of
this AD, and prior to each further flight,
revise the Limitations section of Canadair
Regional Jet Series 700 of FAA-approved
AFM CSP B-012 to ensure that the normal

mission fuel requirements are increased by
3,000 pounds. This action may be
accomplished by inserting a copy of this AD
into the Limitations section of the AFM.

Alternative Methods of Compliance

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, New York
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, New York ACO.

Note 2: Information concerning the
existence of approved alternative methods of

compliance with this AD, if any, may be
obtained from the New York ACO.

Special Flight Permits

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished. The operational
limitations and requirements of paragraphs
(c) and (d) of this AD will be applicable to
all special flight permits.

Note 3: The subject of this AD is addressed
in Canadian airworthiness directive CF—
2002-19, dated March 8, 2002.

Revision of Airplane Flight Manual (AFM)

(a) Within 2 days after the effective date of
this AD, revise the Limitations and Abnormal
Procedures sections of Canadair Regional Jet
Series 700 of FAA-approved AFM CSP B-012
to include the following information
included in paragraphs (a)(1) and (a)(2) of
this AD (this may be accomplished by
inserting a copy of this AD into the AFM):

(1) Revise the “Limitations—Power Plant,”
Paragraph 6, “Fuel” to include the following
information, per Canadair Temporary
Revision (TR) R] 700/23—1, dated March 7,
2002: “Dispatch with the fuel quantity
gauging system inoperative is prohibited.”

(2) Revise the “Abnormal Procedures—
Fuel,” Paragraph H, “L or R Main Ejector” to
include the following information, per
Canadair TR RJ 700/23-1, dated March 7,
2002:

Confirm operating
Monitor
Monitor and balance, if required

Effective Date

(g) This amendment becomes effective on
April 2, 2002, to all persons except those
persons to whom it was made immediately
effective by emergency AD 2002-06-51,
issued on March 12, 2002, which contained
the requirements of this amendment.

Issued in Renton, Washington, on March
21, 2002.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 02—7409 Filed 3—27-02; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Office of the Secretary
14 CFR Part 255
[Docket No. OST-2002-11577]

RIN 2105-AD09

Extension of Computer Reservations
Systems (CRS) Regulations

AGENCY: Office of the Secretary,
Department of Transportation.

ACTION: Final rule.

SUMMARY: The Department is amending
its rules governing airline computer
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reservations systems (CRSs), by
changing the expiration date from
March 31, 2002, to March 31, 2003. If
the expiration date were not changed,
the rules would terminate on March 31,
2002. This extension of the current rules
will keep them in effect while the
Department carries out its
reexamination of the need for CRS
regulations. The Department has
concluded that the current rules should
be maintained for another year because
they appear to be necessary for
promoting airline competition and
helping to ensure that consumers and
their travel agents can obtain complete
and accurate information on airline
services. The rules were most recently
extended from March 31, 2001, to
March 31, 2002.

DATES: This rule is effective on March
31, 2002.

FOR FURTHER INFORMATION CONTACT.:
Thomas Ray, Office of the General
Counsel, 400 Seventh St. SW.,
Washington, DC 20590, (202) 366—4731.
SUPPLEMENTARY INFORMATION:

Electronic Access

You can view and download this
document by going to the webpage of
the Department’s Docket Management
System (http://dms.dot.gov/). On that
page, click on “search.” On the next
page, type in the last four digits of the
docket number shown on the first page
of this document. Then click on
“search.” An electronic copy of this
document also may be downloaded by
using a computer, modem, and suitable
communications software from the
Government Printing Office’s Electronic
Bulletin Board Service at (202) 512—
1661. Internet users may reach the
Office of the Federal Register’s home
page at http://www.nara.gov/fedreg and
the Government Printing Office’s
database at http://www.access.gpo.gov/
nara/ index.html.

Section 255.12 of the rules establishes
a sunset date for the rules to ensure that
we will reexamine the need for the rules
and their effectiveness. The original
sunset date was December 31, 1997. We
have changed it four times, and the
current sunset date is March 31, 2002.
62 FR 66272 (December 18, 1997); 64 FR
15127 (March 30, 1999); 65 FR 16808
(March 30, 2000); and 66 FR 17352
(March 30, 2001). We concluded that
these extensions were necessary to
prevent the harm that would arise if the
CRS business were not regulated and
that extending the rules would not
impose substantial costs on the
industry.

We are now changing the sunset date
to March 31, 2003, because we have

been unable to complete our
reexamination of the current rules by
March 31, 2002. Since we believed that
the rules should remain in effect until
we complete that process, we proposed
that additional extension of the rules’
expiration date. 67 FR 7100 (February
15, 2002). We are continuing to work
actively on completing our overall
reexamination of the rules. Upon
completion of the rulemaking process,
we will decide whether the rules are
necessary and, if so, how they should be
updated.

Comments were filed by Worldspan,
Amadeus Global Travel Distribution,
United, Delta, Northwest, America
West, the Air Carrier Association of
America (“ACAA”’), the American
Society of Travel Agents (“ASTA”),
RADIUS, the National Business Travel
Association (“NBTA”’), and a number of
individual travel agents. The
commenters disagree over whether the
rules should be extended, as discussed
below.

Background

We adopted our rules governing CRS
operations, 14 CFR part 255, on the
basis of our findings that they were
necessary to protect airline competition
and to ensure that consumers can obtain
accurate and complete information on
airline services. 57 FR 43780
(September 22, 1992). Market forces did
not discipline the price and quality of
services offered airlines by the systems,
because almost all airlines found it
essential to participate in each system.
Travel agents relied on CRSs to obtain
airline information and make bookings
for their customers, and typically each
travel agency office entirely or
predominantly used one system for
these tasks. Moreover, one or more
airlines or airline affiliates owned each
of the systems and could operate the
system in ways designed to prejudice
the competitive position of other
airlines.

Our rules included a sunset date to
ensure that we would reexamine
whether the rules were necessary and
effective after they had been in force for
several years. 14 CFR 255.12; 57 FR
43829-43830 (September 22, 1992). To
conduct that reexamination, we began a
proceeding to determine whether the
rules are necessary and should be
readopted and, if so, whether they
should be modified, by issuing an
advance notice of proposed rulemaking.
62 FR 47606 (September 10, 1997). We
later published a supplemental advance
notice of proposed rulemaking that
asked the parties to update their
comments in light of recent
developments, primarily the changes in

the systems’ ownership, which meant
that airlines had little or no control over
some systems, and the increasing
importance of the Internet in airline
distribution, and to comment on
whether any rules should be adopted
regulating the use of the Internet in
airline distribution. 65 FR 45551,
45554-45555 (July 24, 2000). Almost all
of the parties responding to our
supplemental advance notice of
proposed rulemaking (and the initial
advance notice of proposed rulemaking)
contended that CRS rules remained
necessary. Some of the parties argued
that the continued regulation of the CRS
business would be harmful and
unnecessary.

In addition to issuing the two advance
notices of proposed rulemaking, we
have been informally studying recent
developments in airline distribution.
We have also been investigating the
business plan and operations of Orbitz,
the on-line travel agency developed by
five major U.S. airlines.

Our Proposed Extension of the CRS
Rules

We have been unable to finish our
overall reexamination of our rules by
March 31, 2002, their current expiration
date. We therefore proposed to change
the rules’ expiration date to March 31,
2003, so that they would remain in
effect while we complete our
reexamination of the need for the rules
and their effectiveness. 67 FR 7100
(February 15, 2002).

We reasoned that changing the rules’
sunset date to March 31, 2003, would
preserve the status quo until we
determine whether the rules should be
readopted and, if so, how they should
be modified. Keeping the current rules
in place would be consistent with the
expectations of the systems and their
users that each system would operate in
compliance with the rules. The systems,
airlines, and travel agencies, moreover,
would be unreasonably burdened if we
allowed the rules to expire and later
determined that those rules (or similar
rules) should be adopted, since they
could have changed their business
methods in the meantime.

We tentatively determined that
extending the rules appeared necessary
to protect airline competition and
consumers against unreasonable and
unfair practices. 67 FR 7103. Our past
examinations of the CRS business and
airline marketing showed that CRSs
were still essential for the marketing of
the services of almost all airlines. 67 FR
7102, citing 57 FR 43780, 43783—43784
(September 22, 1992). CRS rules were
necessary because the airlines relied
heavily on travel agencies for
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distribution, because travel agencies
relied on CRSs, because most travel
agency offices used only one CRS,
because creating alternatives for CRSs
and getting travel agencies to use them
would be difficult, and because non-
owner airlines were unable to induce
agencies to use a CRS that provided
airlines better or less expensive service
instead of another that provided poorer
or more expensive service. If an airline
did not participate in a system used by
a travel agency, that agency was less
likely to book its customers on that
airline. As a result of the importance of
marginal revenues in the airline
industry, an airline could not afford to
lose access to a significant source of
revenue. Almost all airlines therefore
had to participate in each CRS, and
CRSs did not need to compete for airline
participants. We believed that these
findings were still valid despite such
developments as the increasing
importance of the Internet for airline
distribution. 67 FR 7102. We noted that
most of the commenters that responded
to the advance notice of proposed
rulemaking and the supplemental
advance notice of proposed rulemaking
contended that the rules remained
necessary. 67 FR 7102. We therefore
tentatively concluded that our past
findings on the need for CRS rules are
sufficiently valid to justify a short-term
extension of the rules’ expiration date.
67 FR 7103.

We additionally noted that an
extension would be consistent with our
obligation under section 1102(b) of the
Federal Aviation Act, recodified as 49
U.S.C. 40105(b), to act consistently with
the United States’ obligations under
treaties and bilateral air services
agreements. Many of the United States’
bilateral agreements assure the airlines
of each party a fair and equal
opportunity to compete. Our rules
provide an assurance of fair and
nondiscriminatory treatment for foreign
airlines. 67 FR 7103.

We stated, however, that we have not
determined in our review of the current
rules whether they should be readopted.
67 FR 7102.

Comments

Amadeus, America West, ACAA,
ASTA, NBTA, and RADIUS either
explicitly support the proposed
extension or implicitly do so by urging
us to modify the existing rules in ways
that would assertedly promote
competition and protect consumers.
Several travel agencies and travel agents
argue that we must strengthen the rules
to protect travel agencies and their
customers. United, Delta, and Northwest
oppose the proposed extension.

Worldspan contends that we should
suspend the rules for two years on an
experimental basis.

Amadeus Global Travel Distribution,
one of the systems, supports the
proposed extension of the rules.
Amadeus asks us to act promptly on one
issue, the alleged tying by some airlines
that own or market a system of access
to their corporate discount fares with
the use by a travel agency or corporate
travel department of their affiliated
systems. Amadeus additionally argues,
among other things, that we have the
statutory authority to regulate all
systems, whether or not owned or
controlled by an airline.

America West states that it supports
our proposed extension of the rules,
since “the current CRS regulations
remain necessary to protect airline
competition and to protect consumers
from unreasonable and unfair
practices.” America West Comments at
1. The airline argues that we should
address the booking fee issue promptly,
since the systems have been increasing
the fees imposed on airline participants.

ACAA, atrade association
commenting on behalf of low-fare
airlines, argues that we should
immediately suspend section 255.10(a)
of our rules, which requires each system
to make available to all participating
airlines any marketing and booking data
generated from the bookings made
through the system. ACAA asserts that
the data sold by the systems enable the
large airlines to eliminate competition
from low-fare airlines.

ASTA, the largest travel agency trade
association, supports the proposed
extension of the rules, which are
assertedly essential for maintaining
competition and preventing abuses of
market power in the system-travel
agency subscriber relationship. ASTA
also asks us to take immediate action on
two CRS issues due to Delta’s recent
elimination of base commissions for all
travel agencies. ASTA urges us to ban
productivity pricing provisions in
contracts between systems and travel
agencies that effectively penalize travel
agents for making bookings through the
Internet instead of the system used by
the agency (productivity pricing clauses
typically require travel agencies to pay
substantially higher fees for CRS service
if they do not make a minimum number
of bookings each month through the
system). The productivity pricing
clauses deter travel agents from booking
tickets through the Internet, often the
only source for the airlines’ E-fares,
which are usually the lowest available
fares. Secondly, ASTA asks us to
prohibit systems from selling marketing
and booking data to airlines that show

the bookings made by individual travel
agencies.

RADIUS, which states that it is the
world’s largest travel management
company, argues that we should apply
the rules to all Internet sites used for the
sale of airline tickets. RADIUS contends
that we should also require airlines to
make available through the systems all
of the fares offered to the public through
airline websites. RADIUS agrees with
ACAA and ASTA that we should
prohibit airlines from obtaining data
showing bookings made by individual
travel agencies.

The NBTA, which represents
corporate travel managers at large
companies, urges us to rule that travel
agencies and corporations should have
full access to the airlines’ E-fares by
requiring airlines to make those fares
saleable through the systems. Each
airline now typically makes its E-fares
available only through its own website
and Orbitz. NBTA additionally asks us
to prohibit systems from enabling large
airlines to get data on the bookings
made by individual travel agencies and
corporate travel departments.

Several individual travel agencies and
travel agents have submitted comments
in this docket urging us to require
airlines to give travel agencies the
ability to sell their E-fares. Worldspan,
one of the systems, suggests that we
suspend the operation of the rules for
two years so that we can see from
experience whether the rules are still
needed. Such an experimental
suspension would additionally
eliminate the anomalies allegedly now
created by the rules. One such anomaly
is that the rules’ continuing
applicability to Sabre and Galileo
depends on whether they continue to be
marketed by airlines; Worldspan, in
contrast, is clearly subject to the rules,
since it is owned and controlled by
three airlines. Worldspan’s three
owners—American, Delta, and
Northwest—are the only U.S. airlines
still subject to the mandatory
participation rule, since the U.S. airlines
that formerly held an ownership interest
in other systems have divested their
CRS stock (the mandatory participation
rule requires airlines with a significant
ownership interest in one CRS to choose
the same level of participation in
competing systems that they choose in
their own system, if the competing
systems’ terms for participation are
commercially reasonable). Worldspan
further contends that there is no
evidence that a system would be
operated in a way that would prejudice
airline competition or mislead
consumers.
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Delta alleges that the Internet and
other developments have substantially
eroded the original basis for the rules’
adoption. Delta agrees with those parties
supporting the rules’ abolition due to
the requirement that Delta, as a system
owner, participate in each system
competing with Worldspan while other
airlines that market a system have no
obligation to participate in systems
competing with their affiliated system.
As an alternative, Delta supports
Worldspan’s proposal that we suspend
the rules for a two-year period. Delta
also opposes suggestions for regulating
the Internet, particularly proposals that
airlines must make their E-fares (or
webfares) available for sale by travel
agents through the systems. Delta points
out that travel agents can book Delta’s
E-fares through the website created by
Delta for travel agent use.

United argues that we no longer have
a legal or factual basis for regulating the
systems. United asserts that the rules
were originally adopted because airlines
controlled each of the systems and that
two of the four systems are no longer
controlled by any airlines. While
conceding that the rules by their terms
cover systems marketed by an airline,
United asserts that no evidence exists
showing that a marketing relationship
between an airline and system creates a
risk of anticompetitive conduct. United
additionally argues that the other two
systems’ ownership by three airlines
means that they are also unlikely to
engage in anticompetitive conduct. The
growth of the Internet has assertedly
given airlines alternatives to CRS
participation and thereby ended the
systems’ market power as to airlines.
Finally, United contends that the rules
in effect protect the systems from
competition and enable them to impose
high fees on participating airlines.

Northwest contends that letting the
rules sunset would better serve
competition and the public interest than
would their continuation. If we
nonetheless maintain the rules,
Northwest argues that we must repeal
the mandatory participation rule, clearly
require all systems to comply with the
same rules, prohibit systems from tying
access to their travel agency subscribers
with the airlines’ provision of other
fares and services, and not regulate use
of the Internet in airline distribution.

Final Rule

We are changing the rules’ sunset date
to March 31, 2003, as we proposed.
Although we have not determined
whether we should readopt the rules at
the end of our reexamination of them,
our past findings on the need for the
rules and evidence submitted in Docket

2881, the docket for the reexamination
of the rules, indicate that allowing the
rules to expire now could create a
significant risk that the systems and
their airline owners would engage in
unfair methods of competition and that
the systems would engage in unfair and
deceptive practices by biasing their
displays of airline services, as explained
below. That possible risk justifies
another short-term extension of the
rules while we finish our reexamination
of the need for the rules and their
effectiveness.

The comments submitted on our
proposed extension of the rules
underscore the need to complete our
review of the rules promptly and
determine on the basis of the extensive
record in the proceeding whether the
rules should be readopted (with or
without changes) or allowed to expire.
Our staff is moving forward
expeditiously to bring the rulemaking to
completion. In our reexamination we
are doing what Delta requests—we are
“carefully examin[ing] each section and
subpart of the current rules one-by-one
to determine if it is essential to protect
airline competition in today’s
marketplace.” Delta Comments at 4.

Among the issues that we are
addressing are those raised by
commenters in this docket: whether we
should keep, expand, or abolish the
mandatory participation rule, whether
we should regulate the Internet, whether
airlines should make their E-fares
saleable through the systems used by
travel agents, whether the systems
should be able to sell detailed marketing
and booking data to airlines, and
whether we should regulate booking fee
levels. Although some of the
commenters assert that individual
rulemaking issues require action by us
before we complete our overall
reexamination of the rules, we think
that we can most efficiently resolve the
issues by addressing all of them in a
single proceeding, which we are now
doing. For the same reason we will
consider there whether the rules should
be temporarily suspended, as suggested
by Worldspan and Delta. Since we did
not propose a two-year suspension of
the rules in our notice, we doubt that we
could adopt their suggestion as our final
decision in this docket. We will
consider the parties’ comments in this
docket along with those filed in Docket
2881 in our review of the current rules.

As stated above, we have not
determined whether all or some of the
rules should be kept. We are
nonetheless unwilling at this time to
allow the rules to expire, as requested
by United, because the record suggests
that the Internet, the changes in the

systems’ ownership, and other airline
distribution developments may not have
eliminated the potential for
anticompetitive conduct or deceptive
practices by the systems. We also are
unwilling at this point to agree with
United that we have no jurisdiction to
regulate systems not owned and
controlled by one or more airlines. The
current rules govern systems owned or
marketed by an airline, and require each
airline that owns or markets a system to
ensure that the system complies with
the rules. The rules by their terms also
directly impose requirements on the
systems. No one challenged our
decision in our last overall rulemaking
to apply the rules to systems owned or
marketed by airlines.

The fundamental basis for our
readoption of the rules was each
system’s market power with respect to
almost all airlines. Most airlines rely on
travel agencies for the sale of the
majority of their tickets, travel agents
rely on the systems to determine what
airline services are available and to
make bookings, and few travel agency
offices make extensive use of more than
one system, as we stated when we
proposed the extension. 67 FR 7102—
7103. For the purposes of a one-year
extension of the rules, these findings
still seem valid. Northwest, which
opposes the extension, agrees that the
systems still have market power,
Northwest Comments at 6:

There continue to be only four computer
reservation systems used by U.S. travel
agents. Sales to consumers over the Internet,
via both airline websites and online agents,
have provided significant new competition to
CRSs, but each CRS typically remains the
only means by which to reach the travel
agents who use that system. Each CRS
therefore continues to have significant
market power based on the travel agents to
which it has exclusive access.

United has not persuaded us that the
Internet has ended the systems’ ability
to engage in anti-competitive conduct.
Consumers are, of course, increasingly
using the Internet for airline bookings,
and, as United asserts, some low-fare
airlines are now obtaining a large share
of their total revenues from Internet
bookings. All of the on-line travel
agencies, however, use one of the
systems at least for some booking
functions. Furthermore, even the low-
fare airlines, except for Southwest and
JetBlue, have found it necessary to
continue participating in the systems,
notwithstanding the high fees charged
by the system. 62 FR 47608. The
network airlines like United thus far
have not succeeded as well in
encouraging consumers to use the
Internet. United itself does not claim
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that the Internet has made it possible for
United to end its reliance on
participation in the systems, and United
admits that most airline tickets are still
sold by travel agents. United Comments
at 12. As long as travel agencies are an
important distribution channel, most
airlines will need to participate in the
systems used by the agencies, since
airlines cannot afford to lose access to
any important distribution channel. 57
FR 43783; Orbitz Supp. Reply, Daniel
Kasper Statement at 7 (Docket 2881); 62
FR 59789, quoting comments submitted
by the Justice Department.

Since we are not convinced yet by
United’s argument that the systems no
longer have market power, we do not
agree with United’s contention that the
rules themselves enable the systems to
impose high fees on airline participants,
because the rules allegedly eliminate
any need for the systems to negotiate
with airlines over the price and terms of
airline participation. United Comments
at 8-9. United’s own conduct seems
inconsistent with its claim that airlines
could obtain better terms without the
rules. United is no longer subject to the
mandatory participation rule and so
could lower its level of participation in
any of the systems, or withdraw
entirely, if it believes that the price and
terms for participation are unreasonable.
United has not done that. That suggests
that United is not free for business
reasons to withdraw, since its services
would then no longer be readily saleable
by the travel agents using the system.
We are not persuaded by United’s claim
that any withdrawal by United would be
ineffective due to our rule barring
systems from discriminating against
some airline participants. United is so
large an airline that its insistence on
obtaining better terms should have an
effect, even if the system would have to
apply the same terms to other airline
participants. However, one of the key
issues in our overall reexamination of
the rules is the extent of the systems’
market power and whether that would
justify maintaining all or some of the
current rules.

We are also not persuaded that we
have no legal basis to maintain the
rules. United may err in assuming that
we may regulate only airlines and travel
agencies under 49 U.S.C. 41712,
recodifying section 411 of the Federal
Aviation Act (“section 411”’). Section
411 authorizes us to regulate “ticket
agents”, and the statutory definition of
“ticket agent” may include the systems.
Whether it does is an issue we are
considering in our overall
reexamination of the rules. While
United relies on Official Airline Guides,
Inc. v. FTC, 630 F.2d 920 (2nd Cir.

1980), for the ruling that section 411
does not cover the Official Airline
Guide, a publisher of airline schedules,
United Comments at 3, n.2, that
decision does not resolve the issue of
whether section 411 would cover the
systems, which do more than just
publish schedules. United additionally
overstates the court’s holding on the
scope of the Federal Trade
Commission’s comparable authority to
prohibit unfair methods of competition
in other industries. United claims that
the FTC (and thus this Department)
could never regulate a monopolist’s
conduct on the basis of that firm’s
impact on a second industry in which
it does not compete. United Comments
at 17. However, the Second Circuit
suggested that the FTC could regulate a
monopolist’s conduct in one industry in
order to prevent that firm from carrying
out an intent to restrain competition in
a second industry or from acting
coercively. 630 F.2d at 927-928. See
also LaPeyre v. FTC, 366 F.2nd 117 (5th
Cir. 1966).

Although United argues that the
antitrust principles used to support the
rules’ original adoption by the Civil
Aeronautics Board (“the Board”’) and
their readoption by us could never be
validly applied to the systems, United
Comments at 4, 6, the Seventh Circuit
held that these antitrust principles did
justify the Board’s decision to regulate
the systems. United Air Lines v. CAB,
766 F.2nd 1107 (7th Cir. 1985). Whether
the principles would again support a
readoption of the rules is a question that
we are considering in our reexamination
of the rules.

As we noted in our proposal, we have
an obligation under 49 U.S.C. 40105(b)
to act consistently with the United
States’ obligation under treaties and
bilateral air services agreements. Those
agreements typically assure the airlines
of each party a fair and equal
opportunity to compete, and many have
provisions designed to ensure that the
systems operating in one country do not
discriminate against the airlines of the
other party. We think the extension of
the rules is the most effective way to
carry out those provisions, even if the
existing rules may not be the only way
of doing so.

Despite United’s claim to the
contrary, there has been evidence that
systems marketed by airlines or owned
by more than one airline would engage
in behavior requiring regulation.
Ownership by several airlines in the
past has not prevented anti-competitive
or deceptive conduct. After United
ceased to be the sole owner of Galileo,
for example, Galileo gave United access
to booking data that were not made

available to other participating airlines,
in violation of our rules. 57 FR 43788.
United also caused Galileo to adopt a
display algorithm that unreasonably
downgraded the position of single-plane
service in order to improve the display
position of the connecting services
operated by United and other airlines
that followed a hub-and-spoke route
strategy. Galileo kept using that
algorithm even though travel agents
then could not easily find the services
that best met their customer’s needs. 61
FR 42208, 42212-42213 (August 14,
1996).

Similarly, a marketing relationship
between an airline and a system may
lead to a distortion of competition.
There have been cases where an airline
marketing a system denied competing
systems complete access to its fare data
and booking features in order to compel
travel agencies in areas where that
airline was the dominant airline to use
the system affiliated with that airline. 61
FR 42197, 42206 (August 14, 1996).
Several of the parties, including
Amadeus and some travel agencies,
have alleged that some airlines that own
or market a system often force travel
agencies and corporate travel
departments to use the airline’s
affiliated system in order to obtain
access to its corporate discount fares.

The systems, moreover, could
potentially engage in deceptive conduct
even without any ties to travel
suppliers. Northwest alleges, for
example, that systems not owned by
airlines could sell display bias to
individual airlines. Northwest
Comments at 7. One of the commenters
in the overall rulemaking has alleged
that one of his clients, a rental car
company, was harmed because a system
sold a preferential display position to a
competing rental car company. Marshall
A. Fein Comments (Docket 2881).
United’s assertion that publicly-owned
systems would have no incentive to
create misleading displays for travel
agents, United Comments at 7, n. 10,
thus is not necessarily valid.

In addition, United’s opposition to the
proposed extension ignores one basis for
our rules, the systems’ past adoption of
contract practices with their travel
agency subscribers that deterred or
prohibited travel agencies from using
more than one system or from using
other databases for obtaining airline
information and making bookings, such
as the Internet. When we readopted the
rules, we found it necessary to prohibit
some such contract practices. 57 FR
43822-43826. In addition, the systems
had generally required travel agency
subscribers to use equipment provided
by the system and barred them from
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accessing other systems or databases
from that equipment. Since keeping
separate equipment for accessing
different systems was usually
impracticable for travel agencies, these
practices prevented travel agency offices
from making extensive use of more than
one system. We accordingly adopted a
rule giving travel agencies the right to
acquire their own equipment and to
access any system or database from that
equipment. 57 FR 43796—43797. And to
give airlines a greater ability to choose
which level of service they would
purchase from each system, we barred
each system from enforcing certain
contract clauses that deny participating
airlines that ability, as long as the
airline does not own or market a
competing system. 62 FR 59784
(November 5, 1997). We adopted these
rules in order to reduce the systems’
market power and enable airlines to use
alternative means of communicating
electronically with travel agencies.

We are also not prepared now to
accept United’s suggestion that we can
eliminate the rules by relying instead on
our section 411 enforcement authority
on an ad hoc basis to keep systems and
affiliated airlines from engaging in anti-
competitive practices. Since the system
practices that we have found could
constitute unfair methods of
competition or unfair and deceptive
practices have generally been industry-
wide practices, maintaining industry-
wide rules would be the more efficient
method of addressing potential
problems while we complete our
reexamination of the rules.

Finally, United implicitly concedes
that maintaining the rules for another
year will not impose significant costs on
the systems and their users, if we do not
accept its theory that the rules enable
the systems to charge higher fees.
United Comments at 8.

We recognize the point of the
Worldspan owners’ complaint about the
applicability of the mandatory
participation clause, since the rule
currently covers only the owners of
Worldspan and Amadeus and does not
cover airlines marketing a system.
Whether that rule should be kept, and,
if so, whether its reach should be
extended or narrowed, are issues that
we are considering in our review of the
rules. In our judgment, the Worldspan
owners’ continuing obligation to
participate in competing systems would
not justify allowing the CRS rules to
expire. The mandatory participation
rule by its terms exempts an airline
owner from the obligation to participate
in a competing system’s feature or
functionality if the terms for
participation are not commercially

reasonable. That should enable Delta
and Northwest to avoid participating in
system services when the fees are too
high or the quality of service is too low.
And Delta and Northwest have not
shown that the mandatory participation
rule is currently causing them harm, for
example, by forcing them to participate
in expensive and unnecessary system
features. In addition, some parties have
alleged in the overall rulemaking
(Docket 2881) that Northwest and Delta
have limited their participation in
competing systems, or denied users of
competing systems access to the
airlines’ corporate discount fares, in
order to give Worldspan an unfair
competitive advantage in areas where
Delta or Northwest is the dominant
airline. System One Comments at 3—4,
6—7; Galileo Supp. Comments at 12, n.
11; Continental Reply to Amadeus
petition at 2. Those allegations (which
we are reviewing along with the
responses by Delta and Northwest) make
us unwilling to suspend the mandatory
participation rule before we complete
our reexamination of all of the rules.

We are not suspending or amending
section 255.10(a) as requested by ACAA,
ASTA, RADIUS, and NBTA. That rule
requires each system to make available
to all participating airlines any data that
it chooses to generate from the bookings
made by travel agents. Suspending the
section would not prevent large airlines
from gaining access to the marketing
and booking data produced and sold by
the systems. Suspending the section
would only end the systems’ obligation
to make the data available to all
participating airlines. Unless we
adopted a rule prohibiting the release of
the data, the systems could continue
selling it to airline and non-airline
firms. We recognize the importance of
reexamining the provision, as we stated
in our advance notice of proposed
rulemaking, 62 FR 47610, and we are
doing so in the context of our overall
reexamination of the rules.

Several travel agencies have
submitted comments that argue, like
NBTA’s comments, that we should
require each airline to allow travel
agencies to sell all of the low fares
available on the airline’s own website or
through on-line travel agencies like
Orbitz. The current rules do not impose
such a requirement on the airlines.
Whether the rules should do so is one
of the issues we are now examining.

Finally, we are not taking immediate
action on ASTA’s request that we bar
systems from enforcing productivity
pricing clauses in subscriber contracts.
Whether and how we should continue
regulating subscriber contracts is an

issue that we are exploring in the
overall rulemaking.

Effective Date

We have determined for good cause to
make this amendment effective on
March 31, 2002, rather than thirty days
after publication as required by the
Administrative Procedure Act except for
good cause shown. 5 U.S.C. 553(d). To
keep the current rules in force, we must
make this amendment effective by
March 31, 2002. Since the amendment
preserves the status quo, it will not
require the systems, airlines, or travel
agencies to change their operating
methods. Making this amendment
effective on less than thirty days notice
accordingly will not impose an undue
burden on anyone.

Regulatory Process Matters

Regulatory Assessment

This rulemaking is a nonsignificant
regulatory action under section 3(f) of
Executive Order 12866 and has not been
reviewed by the Office of Management
and Budget under that order. The
proposal is also not significant under
the regulatory policies and procedures
of the Department of Transportation, 44
FR 11034 (February 26, 1979).

In our notice of proposed rulemaking,
we tentatively concluded that
maintaining the current rules should not
impose significant costs on the systems.
They have already taken the steps
necessary for compliance with the rules’
requirements on displays and
functionality, and complying with those
rules on a continuing basis does not
impose a substantial burden on the
systems. Keeping the rules in force
would benefit participating airlines,
since otherwise they could be subjected
to unreasonable terms for participation,
and consumers, who might otherwise
obtain incomplete or inaccurate
information on airline services. The
rules would also prevent some types of
abuses by systems in their competition
for travel agency subscribers.

In our last major CRS rulemaking, we
published a tentative economic analysis
with our notice of proposed rulemaking
and included a final analysis in our
final rule. Our notice proposing to
extend the rules to March 31, 2003,
stated that the analysis should be
applicable to our proposal and that no
new regulatory impact statement
appeared to be necessary. We stated that
we would consider comments from any
party on that analysis before we make
our proposal final. 67 FR 7103.

No one filed comments on the
economic analysis, so we are basing this
rule on the analysis used in our last
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overall CRS rulemaking. We will
prepare a new economic analysis as part
of our reexamination of our existing
rules, if we determine that CRS rules
remain necessary.

This rule does not impose unfunded
mandates or requirements that will have
any impact on the quality of the human
environment.

Small Business Impact

Congress enacted the Regulatory
Flexibility Act of 1980, 5 U.S.C. 601 et
seq., to keep small entities from being
unnecessarily and disproportionately
burdened by government regulations.
The act requires agencies to review
proposed regulations that may have a
significant economic impact on a
substantial number of small entities. For
purposes of this rule, small entities
include smaller U.S. airlines and
smaller travel agencies.

Our notice of proposed rulemaking set
forth the reasons for our proposed
extension of the rules’ expiration date
and the objectives and legal basis for
that proposal. We also pointed out that
maintaining the current rules would not
modify the existing regulation of small
businesses. We noted that the final rule
in our last major CRS rulemaking
contained a regulatory flexibility
analysis on the impact of the rules.
Relying on that analysis, we tentatively
determined that this regulation would
not have a significant economic impact
on a substantial number of small
entities. We stated that that analysis
appeared to be valid for our proposed
extension of the rules’ termination date.
We therefore adopted that analysis as
our tentative regulatory flexibility
statement, and we stated that we would
consider any comments filed on that
analysis in connection with the
proposed extension of the rules. 67 FR
7103-7104.

While maintaining the CRS rules
would primarily affect two types of
small entities, smaller airlines and
travel agencies, the rules would also
affect all small entities that purchase
airline tickets. If the rules enable
airlines to operate more efficiently and
to reduce their costs, airline fares may
be somewhat lower than they would
otherwise be, although the difference
may be small.

Continuing the rules would protect
smaller non-owner airlines from several
potential system practices that could
injure their ability to operate profitably
and compete successfully. No smaller
airline has a CRS ownership interest.
Market forces do not significantly
influence the systems’ treatment of
airline participants. As a result, if there
were no rules, the airlines affiliated

with the systems could use them to
prejudice the competitive position of
other airlines. The rules therefore
provide important protection to smaller
airlines. For example, by prohibiting
systems from ranking and editing
displays of airline services on the basis
of carrier identity, they limit the ability
of each system to bias its displays in
favor of its affiliated airlines and against
other airlines. The rules also prohibit
the systems from charging participating
airlines discriminatory fees. The rules,
on the other hand, impose no significant
costs on smaller airlines.

The CRS rules affect the operations of
smaller travel agencies, primarily by
prohibiting certain CRS practices that
could unreasonably restrict the travel
agencies’ ability to use more than one
system or to switch systems. The rules
prohibit CRS contracts that have a term
longer than five years, give travel
agencies the right to use third-party
hardware and software, and prohibit
certain types of contract clauses, such as
minimum use and parity clauses, that
restrict an agency’s ability to use
multiple systems. Since the rules
prohibit display bias based on carrier
identity, they also enable travel agencies
to obtain more useful displays of airline
services.

We invited interested persons to
address our tentative conclusions under
the Regulatory Flexibility Act in their
comments on the notice of proposed
rulemaking. 67 FR 7104.

Since no one commented on our
Regulatory Flexibility Act analysis, we
are adopting the analysis set forth in the
notice of proposed rulemaking.

This rule contains no direct reporting,
recordkeeping, or other compliance
requirements that would affect small
entities. There are no other federal rules
that duplicate, overlap, or conflict with
our proposed rules.

I certify under section 605(b) of the
Regulatory Flexibility Act (5 U.S.C. et
seq.) that this regulation will not have
a significant economic impact on a
substantial number of small entities.

Paperwork Reduction Act

This rule contains no collection-of-
information requirements subject to the
Paperwork Reduction Act, Public Law
No. 96-511, 44 U.S.C. chapter 35.

Federalism Assessment

We stated that we had reviewed our
proposed rule in accordance with the
principles and criteria contained in
Executive Order 13132, dated August 4,
1999, and determined that it would not
have a substantial direct effect on the
States, on the relationship between the
national government and the States, or

on the distribution of power and
responsibilities among the various
levels of government. This rule will not
limit the policymaking discretion of the
States. Nothing in this rule will directly
preempt any State law or regulation. We
are adopting this amendment primarily
under the authority granted us by 49
U.S.C. 41712 to prevent unfair methods
of competition and unfair and deceptive
practices in the sale of air
transportation. Our notice of proposed
rulemaking stated our belief that the
policy set forth in this rule is consistent
with the principles, criteria, and
requirements of the Federalism
Executive Order and the Department’s
governing statute.

We invited comments on these
conclusions. 67 FR 7104. No one
commented on our federalism
assessment. We will therefore make it
final. Because the rule will have no
significant effect on State or local
governments, as discussed above, no
consultations with State and local
governments on this rule were
necessary.

List of Subjects in 14 CFR Part 255
Air carriers, Antitrust, Consumer
protection, Reporting and recordkeeping
requirements, Travel agents.
Accordingly, the Department of
Transportation amends 14 CFR part 255
as follows:

PART 255—(AMENDED)

1. The authority citation for part 255
continues to read as follows:

Authority: 49 U.S.C. 40101, 40102, 40105,
40113, 41712.

2. Section 255.12 is revised to read as
follows:

§255.12. Termination.
The rules in this part terminate on
March 31, 2003.

Issued in Washington, DC on March 25,
2002, under authority delegated by 49 CFR
1.56a(h)2.

Read C. Van de Water,

Assistant Secretary for Aviation and
International Affairs.

[FR Doc. 02—7510 Filed 3—27-02; 8:45 am]
BILLING CODE 4910-62-P

TENNESSEE VALLEY AUTHORITY
18 CFR Part 1301

Revision of Tennessee Valley
Authority Freedom of Information Act
Regulations

AGENCY: Tennessee Valley Authority
(TVA).
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ACTION: Final rule.

SUMMARY: The Tennessee Valley
Authority is amending its Freedom of
Information Act (FOIA) regulations to
reflect an organizational reassignment of
the FOIA function within TVA. It also
provides a new address for filing FOIA
appeals.

EFFECTIVE DATE: March 28, 2002.

FOR FURTHER INFORMATION CONTACT:
Denise Smith, FOIA Officer, Tennessee
Valley Authority, 400 W. Summit Hill
Drive (ET 5D), Knoxville, Tennessee
37902-1499, telephone number (865)
632—6945.

SUPPLEMENTARY INFORMATION: This rule
was not published in proposed form
since it relates to internal agency
organization and administration. Since
this rule is nonsubstantive, it is being
made effective March 28, 2002.

List of Subjects in 18 CFR Part 1301

Freedom of Information, Government
in the Sunshine, Privacy.

For the reasons stated in the
preamble, TVA amends 18 CFR Part
1301 as follows:

PART 1301—PROCEDURES

1. The authority citation for part 1301,
Subpart A, continues to read as follows:

Authority: 16 U.S.C. 831-831ee, 5 U.S.C.
552.

2.In §1301.9, revise paragraph (a) to
read as follows:

§1301.9 Appeals.

(a) Appeals of adverse
determinations. If you are dissatisfied
with TVA’s response to your request,
you may appeal an adverse
determination denying your request, in
any respect, to TVA’s FOIA Appeal
Official, the Vice President, External
Communications, Tennessee Valley
Authority, 400 Summit Hill Drive (ET
6A), Knoxville, TN 37902—-1499. You
must make your appeal in writing and
it must be received by the Vice
President, External Communications
within 30 days of the date of the letter
denying your request. Your appeal letter
may include as much or as little related
information as you wish, as long as it
clearly identifies the TVA determination
(including the assigned request number,
if known) that you are appealing. An
adverse determination by the TVA

Appeal Official will be the final action
of TVA.

* * * * *

Tracy S. Williams,

Vice President, External Communications,
Tennessee Valley Authority.

[FR Doc. 02—-7432 Filed 3—27-02; 8:45 am)]
BILLING CODE 8120-08-P

DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Parts 1300, 1309, 1310
[DEA Number 163F]
RIN 1117-AA44

Implementation of the Comprehensive
Methamphetamine Control Act of 1996;
Regulation of Pseudoephedrine,
Phenylpropanolamine, and
Combination Ephedrine Drug Products
and Reports of Certain Transactions to
Nonregulated Persons

AGENCY: Drug Enforcement
Administration (DEA), Justice.

ACTION: Final rule.

SUMMARY: DEA is amending its
regulations to implement the
requirements of the Comprehensive
Methamphetamine Control Act of 1996
(MCA) with respect to the regulation of
pseudoephedrine,
phenylpropanolamine, and combination
ephedrine drug products as List I
chemicals, and the reporting of certain
transactions involving
pseudoephedrine,
phenylpropanolamine, and combination
ephedrine drug products.

The MCA removed the previous
exemption from regulation as List I
chemicals which had applied to
pseudoephedrine,
phenylpropanolamine, and combination
ephedrine drug products. This action
makes persons who distribute the
products subject to the registration
requirement. Also, distributions,
importations, and exportations of the
products became subject to the existing
chemical controls relating to regulated
transactions, except in certain
circumstances specified in the MCA.
The MCA also requires that reports be
submitted for certain distributions
involving pseudoephedrine,
phenylpropanolamine, and ephedrine
(including drug products containing
those chemicals) by Postal Service or
private or commercial carrier to
nonregulated persons.

This final rule amends the regulations
to make them consistent with the

language of the MCA and to establish
specific procedures to be followed to
satisfy the new reporting requirement.
DEA has, where possible, taken action
to limit the public impact of these new
requirements while remaining
consistent with the intent of the MCA to
attack the diversion of regulated drug
products to the clandestine manufacture
of methamphetamine.

EFFECTIVE DATE: April 29, 2002.

FOR FURTHER INFORMATION CONTACT:
Patricia M. Good, Chief, Liaison and
Policy Section, Office of Diversion
Control, Drug Enforcement
Administration, Washington, DC 20537,
Telephone (202) 307-7297.
SUPPLEMENTARY INFORMATION:

Special Notice Regarding
Phenylpropanolamine

On November 6, 2000, the Food and
Drug Administration (FDA) issued a
public advisory announcing that it is
taking steps to remove
phenylpropanolamine from all drug
products and has requested that all drug
companies discontinue marketing
products containing
phenylpropanolamine.

What Is the Basis for This Action?

The Comprehensive
Methamphetamine Control Act of 1996
was enacted on October 3, 1996, to
provide a comprehensive system of
controls relating to the distribution,
importation, and exportation of
pseudoephedrine,
phenylpropanolamine, and combination
ephedrine drug products, along with
other strong tools to attack the illicit
traffic in regulated chemicals. The MCA
retained the existing Controlled
Substances Act (CSA) requirements for
distributors of List I chemicals and
made certain changes with respect to
the regulation of drug products
containing pseudoephedrine,
phenylpropanolamine, and ephedrine.

What Are the Requirements of the MCA?

Principal among the changes made by
the MCA was amendment of the
definition of regulated transaction (21
U.S.C. 802(39)) to remove the exemption
for drug products that contain
pseudoephedrine,
phenylpropanolamine, or ephedrine and
to establish a 24 gram threshold for the
sale of pseudoephedrine or
phenylpropanolamine products by a
retail distributor or a distributor
required to make reports by section
310(b)(3) of the CSA (21 U.S.C.
830(b)(3)). The definition was also
amended to provide that the sale of
ordinary over-the-counter
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pseudoephedrine or
phenylpropanolamine products by retail
distributors shall not be a regulated
transaction.

The MCA also added two new
definitions:

The term ordinary over-the-counter
pseudoephedrine or
phenylpropanolamine product is
defined in section 102(45) of the CSA
(21 U.S.C. 802(45)) as a product
containing pseudoephedrine or
phenylpropanolamine that is regulated
pursuant to the CSA and, except for
liquids, is packaged with not more than
3 grams of pseudoephedrine or
phenylpropanolamine base per package,
contained in blister packs, with not
more than two dosage units per blister,
or where the use of blister packs is not
technically feasible, packaged in unit
dose packets or pouches. For liquids,
the product is sold in package sizes of
not more than 3 grams of
pseudoephedrine or
phenylpropanolamine base per package.

The term retail distributor is defined
in section 102(46) of the CSA (21 U.S.C.
802(46)) as a grocery store, general
merchandise store, drug store, or other
entity or person whose activities as a
distributor relating to pseudoephedrine
or phenylpropanolamine products are
limited almost exclusively to sales for
personal use, both in number of sales
and volume of sales, either directly to
walk-in customers or in face-to-face
transactions by direct sales. Sale for
personal use is defined by the MCA as
the sale of below-threshold quantities in
a single transaction to an individual for
legitimate medical use.

The MCA also defined combination
ephedrine product and established a 24
gram single transaction limit,
notwithstanding the form of product
packaging, for sales by retail distributors
and distributors required to submit a
report under section 310(b)(3) of the
CSA (21 U.S.C. 830(b)(3)), and a 1-
kilogram threshold for transactions by
other distributors, importers, and
exporters.

Additionally, the MCA amended
section 310(b)(3) of the CSA (21 U.S.C.
830(b)(3)) to require that regulated
persons who engage in transactions with
pseudoephedrine,
phenylpropanolamine, or ephedrine
(including drug products containing
those chemicals) to non-regulated
persons (i.e., someone who does not
further distribute the product) and use
or attempt to use the Postal Service or
any private or commercial carrier shall
submit a report of all such transactions
each month.

The MCA also provided expanded
opportunity for reinstatement of a

product exemption, through amendment
of section 204 of the CSA (21 U.S.C.
814(e)), if it is determined that the
product is manufactured and distributed
in a manner that prevents diversion, and
changed the record retention period for
List I chemical transactions to 2 years
from 4 years.

The requirements with respect to the
regulation of combination ephedrine
drug products and reports of sales to
nonregulated individuals went into
effect on October 3, 1996. In order to
allow uninterrupted availability of the
products while companies applied for
and received their registrations, DEA
published interim and final rules in the
Federal Register on February 10, 1997
and October 7, 1997 (62 FR 5914 and 62
FR 52253) respectively, establishing a
temporary waiver of the registration
requirement for any person who
submitted an application for registration
prior to December 3, 1997. DEA also
published a notice regarding the
reporting requirement on February 7,
1997 (62 FR 5851), which provided
affected persons guidance regarding
submission of the required reports to
DEA and requested certain additional
information be submitted with the
reports.

The requirements with respect to
pseudoephedrine and
phenylpropanolamine became effective
on October 3, 1997.

What Regulatory Amendments Is DEA
Making?

This rule makes final the notice of
proposed rulemaking (NPRM) that DEA
published in the Federal Register on
October 7, 1997 (62 FR 52294), which
proposed to implement certain
regulatory changes mandated by the
MCA. The changes included conforming
regulatory definitions to the language of
the MCA; new record retention,
threshold and reporting requirements;
and expanding waivers of the
registration requirement. These changes
are discussed in greater detail in the
following paragraphs.

Because many of the requirements of
the MCA were set out in such detail as
to be self-implementing, many of the
proposed regulatory changes are
conforming amendments to make the
language of the regulations consistent
with that of the new law. The
definitions of regulated transaction and
retail distributor are updated and the
definitions of ordinary over-the-counter
pseudoephedrine or
phenylpropanolamine product and
combination ephedrine product are
inserted. Additionally, 21 CFR 1310.04
was proposed to be amended to reflect
the new List I chemical record retention

period and new threshold requirements;
21 CFR 1310.04—06 were proposed to be
updated to reflect the new reporting
requirement; and 21 CFR 1309.71 was
proposed to be amended to reflect that
in retail settings open to the public
ephedrine drug products, in both single-
entity and combination form, must be
stored behind a counter where only
employees have access. Finally, 21 CFR
part 1309 was proposed to be amended
to consolidate the various waivers of the
registration requirement into one
section, expand the current waiver of
registration for retail distributors of
combination ephedrine products to
include retail distributors of
pseudoephedrine and
phenylpropanolamine products, and to
provide a temporary waiver of the
registration requirement for persons
who distribute, import, or export
pseudoephedrine or
phenylpropanolamine drug products
provided they submitted an application
on or before December 3, 1997.

What Comments Were Received?

The comment period for the NPRM
closed on December 8, 1997. Twenty
comments were submitted which, while
supportive of the efforts of the law and
regulations to control the diversion of
drug products and the illicit
manufacture of methamphetamine,
raised the following issues and
concerns:

Registration Requirement

A number of comments focused on
the registration requirement, expressing
concerns that the paperwork burden and
cost of registration are not
commensurate with the volume of
business being conducted in the
products or that the manner in which
the products are packaged or distributed
is not conducive to diversion. The
commenters recommended that DEA
adopt alternative registration
requirements, allowing for:

1. Exempting below threshold sales
from the registration requirement;

2. A related general recommendation
was also made that the retail
distribution exemption for ordinary
over-the-counter products be extended
to the wholesale level;

3. Exempting distributors that
purchase ‘2 pill packs’ (presumably
products that meet the definition of
ordinary over-the-counter
pseudoephedrine and
phenylpropanolamine products) to
manufacture retail displays and refills
that contain 24 to 30 packs, for sale to
distributors who, in turn, sell to
retailers. This segment of the industry
should not be subject to registration on
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the grounds that clandestine laboratory
operators are not interested in ‘2 pill
packs’ and the $595.00 cost of
registration would be more than many
of the distributors of these products
would be willing to pay.

4. Exempting any distributor that
purchases less than the threshold
amount in a calendar month; and

5. Exempting vending machine sales
from the registration requirement.

The first two recommendations,
exemption of below threshold sales and
extension of the retail exemption for
ordinary over-the-counter
pseudoephedrine and
phenylpropanolamine products to
wholesale distributions of the products
were discussed at length in DEA’s final
rule, published in the Federal Register
on October 7, 1997 (62 FR 52253) (DEA—
154F, RIN 1117-AA42), entitled
Implementation of the Comprehensive
Methamphetamine Control Act of 1996;
Possession of Listed Chemicals
Definitions, Record Retention, and
Temporary Exemption From Chemical
Registration for Distributors of
Combination Ephedrine Products. In
summary, DEA noted with respect to
below threshold sales that the chemical
registration requirement was patterned
after the system of registration required
for controlled substances handlers. The
controlled substances registration
system, while providing exemptions for
certain products that contain controlled
substances, does not take into
consideration the quantity of controlled
substance involved when determining
whether registration is required; either a
product is exempt from registration or it
is not, the amount of the product
involved in the transaction is
immaterial. To clarify the fact that it is
product exemption, rather than
transaction exemption, that applies,
§1309.21 is being amended to clarify
that the exemption in
§1300.02(b)(28)(i)(D) is determined
irrespective of the threshold provisions
in §1300.02(b)(28)(i)(D)(2).

With respect to the issue of extension
of the retail distributor exemption for
ordinary over-the-counter products to
wholesale activities within the retail
distribution chain, DEA noted that the
MCA does not exempt retail
distributors, it exempts sales by retail
distributors, which sales are defined in
section 401(b)(4) of the MCA as “* * *
either directly to walk-in customers or
in face-to-face transactions by direct
sales.” The sales are further qualified in
section 401(b)(4) of the MCA as
involving “* * * below threshold
quantities in a single transaction to an
individual for legitimate medical use.”
The specific language of the MCA in

defining the type of transactions that are
exempted from the requirements of the
law makes it clear that only qualifying
retail transactions are to be exempted;
the language does not contemplate the
exemption of a major class of wholesale
distributions.

In connection with the first two
recommendations, certain commenters
also raised the concern that, based on
their sales, the initial registration fee of
$595.00 was too high. It should be noted
that on October 17, 1997, DEA
published a notice in the Federal
Register (62 FR 53958) waiving a
substantial portion of the registration
fee, reducing it from $595.00 to $116.00.
The reduction of the fee should address
those concerns.

With respect to the issue of ‘2 packs’,
the assertion of the commenter that such
products would not be of interest to
clandestine laboratory operators at the
retail level given their pricing and the
24 gram transaction limit may be true.
However, at the wholesale level, with its
much higher thresholds and size of
transactions, 2 packs, while not the
most convenient, would still represent a
worthwhile source of material. The
reduction of the fee should address the
principal concern of this industry with
respect to registration.

The fourth recommendation,
exempting distributors from registration
if they purchase less than a threshold
amount in a calendar month, while
appearing to be reasonable on the
surface, would pose a potentially fatal
flaw in the chemical control system.
The basic premise of the registration
system is to require identification of the
participants in the system to DEA and
give DEA the opportunity to review
their credentials and background.
Allowing an entire class of distributors
to engage in general distribution outside
of this system would provide an
opportunity for illicit manufacturers to
obtain the supplies they need. The
current thresholds for pseudoephedrine
and phenylpropanolamine at the
wholesale level are 1 kilogram (2.2
pounds) and 2.5 kilograms (5.5 pounds)
respectively. Under the proposed
scenario, anyone could obtain drug
products containing 2 pounds of
pseudoephedrine and 5 pounds of
phenylpropanolamine per month
without being identified to DEA or
subject to any background checks to
confirm their legitimacy. This volume of
product would allow, at the currently
estimated conversion ratio of 50% to
70% in clandestine laboratories, the
manufacture of between 1 and 1.4
pounds of methamphetamine and 2.5 to
3.5 pounds of amphetamine per month.
In light of the opportunistic nature of

the clandestine laboratory operators,
providing such an unregulated source of
supply would be a golden opportunity.
Further, the reduction of the new
application fee minimizes the economic
burden associated with registration for
this class of distributor.

The fifth issue, vending machine
sales, is apparently based on the
mistaken assumption that vending
machine sales and the supplying of
vending machines is a form of
wholesale distribution. DEA considers
the sale of regulated drug products via
vending machines to be retail sales. The
sales are made in 'face-to-face’
transactions to individual users for their
personal medical use in amounts less
than the 24 gram threshold. In a related
issue, an individual owner of vending
machines may receive and distribute
regulated drug products to his/her
machines without obtaining a
registration as a distributor. DEA
recognizes that, as a rule, vending
machines are placed in locations that
are not under the control of the machine
owner and to which the owner cannot
usually have supplies delivered. Under
such circumstances, the owner of the
machines may receive regulated drug
products at another location for the
purpose of resupplying the machines,
without having to be registered as a
distributor.

After careful review of the comments,
DEA has concluded that its current
waivers of the registration requirement
constitute an appropriate balance
between minimizing regulatory burden
and preventing diversion. DEA believes
that expanding the registration waivers
as suggested in the above comments
could result in an appreciable increase
in the potential for diversion.

Security Requirements

Three commenters expressed
concerns regarding the proposed
requirement that combination ephedrine
drug products be maintained behind the
counter, noting that such a requirement
appears to be inconsistent with the
waiver of registration for retail
distributors of these products. The
diversion of ephedrine products at the
retail level has been a significant
problem in the past and remains an
issue today. DEA is aware that there is
some level of retail diversion and is
concerned that, as controls at higher
levels in the distribution system become
more effective, the pressure to divert
from retail sources will increase.
However, in lieu of requiring that
combination ephedrine products be
maintained behind the counter, DEA
will continue to monitor diversion from
this level and, if circumstances require,
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will consider additional controls,
including removing the exemption from
registration for retail distributors of non-
ordinary over-the-counter drug products
as well as imposition of additional
security requirements. The existing
requirement that single-entity ephedrine
drug products be stocked behind the
counter, where only employees have
access, remains in effect.

Mail Order Reporting Requirement

A number of comments were received
regarding the mail order reporting
requirement. The comments focused on
the following issues:

1. In addition to requiring that all
distributions (regardless of amount) of
ephedrine, pseudoephedrine, or
phenylpropanolamine to non-regulated
persons be reported under the mail
order reporting requirement, the MCA
also establishes a general distribution
threshold of 24 grams in a single
transaction, rather than the existing
thresholds set forth in §1310.04, for
persons required to submit mail order
reports. Some commenters expressed
the position that the 24 gram threshold
applies only to those transactions that
must be reported and not to all
transactions of the distributor;

2. The reporting requirement should
be amended to exclude pharmacies that
deliver or mail prescriptions to patients
and to exclude mail order transactions
that are below established thresholds;

3. The reporting requirement is in
conflict with patient confidentiality
requirements; and

4. The additional information
required by DEA adds to an already
burdensome requirement, especially the
requirement for the date of transaction
and the lot number, which should be
stricken from the requirement.

The first of the commenters’ concerns
relates to specific requirements of the
MCA with respect to reporting mail
order transactions over which DEA has
no discretion. The MCA requires, at
Section 402 (codified at 21 U.S.C.
830(b)(3)), that all distributions
(regardless of quantity) of ephedrine,
pseudoephedrine, or
phenylpropanolamine to non-regulated
persons be reported to DEA monthly in
a format determined by the Attorney
General (delegated to DEA). In section
401 (codified at 21 U.S.C.
802(39)(A)(iv)(I), the MCA also defines
a “‘regulated transaction,” which is
subject to various other regulatory
requirements of Section 830 and
elsewhere, to be any single transaction
of 24 grams or more by a mail order
distributor (the statute refers to
“distributors required to submit reports
by section 830(b)(3) of this title”’). For

this business sector, the higher
distribution thresholds set forth in
§1310.04 (e.g., 1 kilogram for
pseudoephedrine and 2.5 kilograms for
phenylpropanolamine) are not
applicable. Therefore, the position
expressed by the commenters that the
24 gram threshold applies only to those
transactions that must be reported under
the mail order reporting requirement,
and not to all transactions of a mail
order distributor, runs contrary to the
law as interpreted by the agency.

One commenter noted that the
proposed amendment to §1310.04(f)(ii)
should be amended to reflect that the
single transaction threshold also applies
to distributions by persons required to
report mail order transactions. This
correction has been made to the final
regulations.

As to the issue of waiving the
reporting requirement for pharmacies
for delivering or mailing regulated drug
products to patients, the law provides
no discretion to waive the reporting
requirement for any categories of
transactions; all described transactions
must be reported. A legislative
amendment is being considered to
address this issue.

Amending the mail order requirement
to exclude the delivery or mailing of
prescriptions would also address the
issue of patient confidentiality. Pending
such an amendment, it must be noted
that DEA often reviews prescription
information, including the names and
addresses of patients, in the course of
investigations and audits. Disclosure of
such information from DEA’s files is
made only to other law enforcement and
regulatory agencies engaged in the
enforcement of controlled substances or
chemical control laws; when relevant in
any investigation or proceeding for the
enforcement of controlled substances or
chemical control laws; and when
necessary for compliance by the United
States under treaty or other
international agreement. Other requests
for disclosure of such information must
be made under the Freedom of
Information Act and are subject to the
full requirements and protections of the
Privacy Act. Further, section 310 of the
CSA (21 U.S.C. 830), which requires
chemical records and reports, including
the mail order reports, also contains
protections against the disclosure of
confidential business information
collected by DEA pursuant to the
section. DEA is amending §1310.06 to
add a paragraph clarifying that the
protections set forth in 21 U.S.C. 830(c)
for confidential business information
will also apply to information collected
in the mail order reports.

With respect to the additional
information (name of recipient, if
different from the purchaser; address of
purchaser, if different from address
delivered to; shipping date; and lot
number, if drug products) that DEA is
requesting in the reports, such
information is important in helping to
identify efforts to divert the chemicals,
especially where orders are being placed
with a number of different mail order
providers. It is not unusual for
traffickers to attempt to circumvent the
chemical controls by ordering small,
apparently innocuous amounts of
product from a variety of different
sources or having a number of
individuals place orders for delivery to
the same location. The availability of
the additional information is critical for
identification of such efforts. The lot
numbers for drug products are
important in allowing DEA to track and
identify the source of products that are
found at clandestine laboratory sites.
Finally, to reflect organizational changes
within DEA, references to ‘“Chemical
Operations Section” have been changed
to “Chemical Control Section”.

One commenter requested
clarification of the shipment date,
package type, and package quantity.
Shipment date refers to the date the
product is shipped by the regulated
person to the non-regulated person.
Package type refers to the specific form
of packaging of the product, i.e., bottle,
blister pack, etc., and package quantity
refers to the number of packages
shipped. Section 1310.06 has been
amended to include examples for items,
where appropriate, for clarification.

One commenter expressed concern
that with the mail order reporting
requirement “* * * DEA is unfairly
creating an ‘unlevel’ playing field
between retail distributors and mail
order distributors.”

The statutory language enacting the
mail order reporting requirement is
clear and unequivocal and allows DEA
no discretion to limit the requirement or
exclude any categories of mail order
transactions; all mail order transactions
by a regulated person with a non-
regulated person must be reported. As
noted earlier, DEA is considering a
legislative amendment to allow some
discretion in the enforcement of this
requirement of the MCA. However, until
such an amendment is passed by
Congress and signed into law, DEA must
enforce the requirement as written.

In a related issue, two commenters
that distribute ephedrine and
pseudoephedrine products to
Occupational Health Clinics requested
that proposed §1310.04(f)(1)(i)(B)(2) and
(D)(2) be amended to increase the
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threshold from 24 grams to 160 grams
for products packaged in unit dose form.
DEA has responded directly to each of
the commenters clarifying the fact that
distributions to Occupational Health
Clinics would not be subject to the mail
order reporting requirement. If the
commenters’ activities are restricted to
such sales they would be subject to the
appropriate wholesale thresholds for
ephedrine and pseudoephedrine and
not to the threshold that applies to
persons required to submit mail order
reports.

Waiver of the Registration Requirement
for Retail Distributors

One commenter objected to DEA’s
waiver of registration, contained in
§1309.24(e), for retail distributors of
regulated drug products “* * *
irrespective of the form of packaging
* * * The commenter argued that
Congress intended that the exemption
apply only to ‘ordinary over-the-counter
products’ and that the commenter was
unaware of * * * any authority that
DEA has to determine that ‘minimizing
the burden on industry’ is more
important than implementing public
law.”

The implementation of any law that
has an impact on legitimate commerce
is a balancing act between the specific
requirements of the law and the impact
that the law will have on the industry
engaged in such commerce. The
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), Executive Order 12866, and the
Small Business Regulatory Enforcement
Fairness Act of 1996 all require that
implementation of regulatory
requirements be accomplished in such a
manner as to minimize the burden on
the public to the greatest possible extent
while remaining consistent with the
requirements of the law. DEA has, in
implementing the requirements of the
MCA, acted consistently with those
principles.

The definition of ‘retail distributor’
established by Congress is sufficiently
restrictive that, as noted in the proposed
rule, * * * the new controls of the MCA
should, as a practical matter,
significantly reduce the potential for
major diversion from this level
(provided retailers comply with the law
and are alert to attempts to circumvent
the controls.) Because of the limited
amount of product permitted to be
distributed in an individual transaction,
attempts to divert the products by the
retail distributors should be noticeable,
given that the volume of material
required is out of proportion with any
reasonable amount that might be
purchased for personal use.” This fact,
coupled with the widespread concern

that these regulations have the smallest
necessary impact on public access to the
products at the retail level led DEA to
exercise its authority under section
302(d) of the CSA (21 U.S.C. 822(d)) to
exempt retail distributors from the
registration requirement.

It should be noted that waiver of
registration for retail distributors does
not confer ‘ordinary over-the-counter’
status on products not meeting the
definition of that category. Retail
distributors whose transactions in listed
chemicals consist solely of ‘ordinary
over-the-counter’ products are exempt
from the registration, recordkeeping,
and reporting requirements of §1310.05,
but not the reporting requirements of
§1310.03(c). Retail distributions of
products not meeting the definition of
that category that exceed the retail
threshold of 24 grams in a single
transaction are subject to the
registration, recordkeeping, and
reporting requirements.

In granting the waiver of registration
for retail distributors of regulated drug
products irrespective of the form of
packaging, DEA has acted within the
bounds of responsible rulemaking
without jeopardizing the requirements
or intent of the MCA. Two commenters,
representing elements of the
manufacturing and retail distribution
industry, recognized the waiver as
* * * arational interpretation of the
MCA” and commended DEA for the
action.

Miscellaneous

One commenter, while
acknowledging the analysis of
regulatory alternatives in the proposed
rule, expressed concern that DEA has
overlooked a class of affected entities
that deserves additional consideration:
wholesalers that distribute their
products to small independent retailers.
The commenter suggested that DEA
consider less frequent reporting or
waive the registration requirement for
such small wholesalers.

DEA is familiar with the independent
wholesale industry, having worked with
the national trade associations
representing this segment of the
industry on a number of occasions since
the passage of the MCA regarding its
requirements and impact on the
industry. As a result of requests from
this part of the industry, DEA waived a
substantial portion of the registration fee
in order to reduce the economic impact
of registration on the wholesalers.
However, as noted earlier, waiving the
registration requirement altogether is
not an acceptable alternative; to do so
would establish an unregulated portion
of the industry that could become a

source of supply for clandestine
laboratory operators. This segment of
the industry has been the subject of a
substantial portion of DEA’s
enforcement efforts. Since October,
1997, there have been at least 33
criminal convictions and 23 civil fines
obtained against wholesalers, all for
violations of the CSA involving sales of
regulated drug products. Additionally,
at least 4 wholesalers have surrendered
their registrations for violations
involving regulated drug products, 6
have had their registrations suspended,
and 13 companies are the subject of
administrative actions to deny an
application or revoke a registration. A
recent national enforcement action
directed at this segment of the industry
resulted in over 170 arrests and seizure
of sufficient product to provide over 12
tons of pseudoephedrine to the
methamphetamine traffickers. Thus, it is
clear that some level of regulation and
oversight of this sector of the industry
is necessary.

With respect to the issue of reporting,
the only reports that must be made
periodically are mail order reports,
which are mandated by Congress. DEA
has no discretion to modify the required
reporting period. All other reports are to
be submitted on an as-needed basis
using the guidance of §1310.05. In total,
DEA has taken action where possible to
limit the burden on industry without
compromising the legislative efforts to
attack the problem of diversion of
regulated drug products to clandestine
laboratories.

In a related issue, two commenters
objected to the characterization of the
wholesale industry as the source of
choice for the clandestine laboratory
operators. It has never been the intent of
DEA to cast the wholesale industry in a
negative light. The majority of the
industry is honest and reputable and
has worked with DEA and Congress in
an effort to address the diversion
problem. However, there are the few
proverbial ‘bad apples’ whose activities
reflect poorly on the industry as a
whole. These individuals, who are the
focus of DEA’s enforcement efforts, have
taken advantage of their position within
the wholesale industry to sell their
products to clandestine laboratory
operators or those who supply them, in
order to gain illicit profits. DEA
recognizes that while the clandestine
laboratory operators have been able to
obtain their supplies through this route,
the actions of the few corrupt
wholesalers are in no way a reflection
of the industry as a whole. DEA looks
forward to working with the legitimate
industry in dealing with the problem of
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diversion of regulated drug products to
clandestine laboratories.

One commenter requested
clarification regarding the status of a
variety of activities, such as contract
processors, vending machine sales, and
samples and donations. The commenter
also proposed that DEA should more
clearly define the evidentiary standards
for reinstatement of the drug product
exemption.

DEA recognizes that there are within
the chemical and drug product industry
certain activities of which regulation is
not necessary for effective enforcement
of the law. In that regard, DEA is
preparing a separate proposed rule
regarding the waiver for certain
activities, including those listed in the
previous paragraph, from either the
registration requirement or the fee
requirement. Until such waivers are
finalized, however, the full
requirements of the law and regulations
apply. .

With respect to the exemption
criteria, DEA understands the desire on
the part of industry for concrete,
objective evidentiary guidelines to be
satisfied in requesting reinstatement of
the exemptions for certain drug
products. However, the variety of
circumstances that could affect a
decision to grant such a reinstatement
for any product is so great that the
establishment of a concise and exclusive
standard is not possible. As an
alternative, DEA maintains a policy of
open discussion with applicants for
reinstatement. If there are any questions
regarding an application or is a need for
additional information, DEA will work
with the applicant in an effort to
address the issues.

One commenter objected that during
the course of pre-registration
investigations, DEA investigators were
requesting information to which DEA is
not entitled. This concern was also
brought directly to DEA’s attention by
the commenter and has been resolved
through a modification of the pre-
registration investigation information
collection procedures.

One commenter noted that the
difficulties and burdens experienced by
small distributors in complying with the
recordkeeping requirement reinforce the
need to establish waivers from the
regulations where possible. DEA is
committed to ensuring that the
requirements of the chemical control
program are applied with the least
possible public burden while remaining
consistent with the intent of the law. As
noted earlier, DEA is preparing a
proposal to exempt certain activities
from the registration or fee requirement.
DEA will continue to review the

chemical control requirements to try
and identify further waivers that might
be possible.

Note Regarding Amendments to the
Regulations

On October 17, 2001, DEA published
a final rule in the Federal Register
entitled “Control of Red Phosphorus,
White Phosphorus, and
Hypophosphorous Acid (and its salts) as
List I Chemicals”. That final rule added
new text to 21 CFR 1309.29. This final
rule removes 21 CFR 1309.29 and
incorporates its text into 21 CFR
1309.24. The amendments made in the
October 17, 2001, final rule have been
incorporated into new 21 CFR 1309.24,
where appropriate.

Regulatory Flexibility Act

The Administrator in accordance with
the Regulatory Flexibility Act (5 U.S.C.
605(b)), has reviewed this regulation
and by approving it hereby certifies that
this rulemaking will not have a
significant economic impact upon a
substantial number of small entities for
the following reasons. As discussed in
the NPRM, in the section regarding
SMALL BUSINESS IMPACT AND
REGULATORY FLEXIBILITY
CONCERNS, consideration was given to
the population that would be impacted,
the potential impact of varying levels of
regulation, and the nature of the
problem to be addressed by the
regulations.

As noted in the NPRM, there are two
distinct, but related, groups within the
industry: retail distributors and
wholesalers. There are an estimated
750,000 retail distributors who
distribute the regulated drug products
directly to the public. Their activities
are, by law, limited almost exclusively
to sales of 24 grams or less directly to
walk-in customers or in face-to-face
sales for personal medical use.
Wholesalers, while far fewer in number
(approximately 3,500) and engaging in
fewer transactions, account for as great
a level of commerce as retail distributors
through significantly larger transaction
sizes.

There were three basic enforcement
options available to DEA in applying the
requirements of the MCA:

1. Apply the requirements to both the
retail and wholesale distributor
industries;

2. Regulate only the retail distributors;
or

3. Regulate only the wholesale
distributors.

In reviewing the options, it became
clear that the burdens associated with
regulation of retail distributors would
potentially be enormous. As detailed in

the NPRM, the initial registration cost
for 750,000 retail distributors at $255.00
each would be over $190 million, with
a subsequent annual reregistration cost,
at $116.00 each, of approximately $87
million. Additionally, there would be a
150,000 hour annual paperwork burden
associated with the registration
requirement. For DEA, the
administrative burden of handling
750,000 applications per year would be
enormous. Further, the new
requirements of the MCA with respect
to retail distributors should reduce the
potential for significant diversion,
provided that retailers comply with the
requirements of the law and are alert to
attempts to circumvent the controls.
Because of the limited amount of
product permitted to be distributed in a
single transaction, attempts to divert the
products at the retail level should be
noticeable, given that the volume of
material required is out of proportion
with any reasonable amount that might
be purchased for personal use. Under
the circumstances, the monetary and
administrative burdens associated with
registration and regulation of the retail
industry would be out of proportion
with the benefits to be derived and
might unnecessarily interfere with
legitimate public access to the products.

Registration and regulation of the
wholesale industry would have a much
lesser impact. With respect to
registration, the cost for initial
registration would be slightly more than
$2 million (3,500 registrations at
$595.00 each) and annual reregistration
costs would be approximately $1.7
million (3,500 at $477.00 each). The
annual paperwork burden associated
with registration would be 700 hours
per year. With respect to regulation, the
recordkeeping requirement would be
minimal, since the transaction
information DEA requires would
generally be maintained by a business as
a matter of good business practice, and
the reporting requirements (except for
the mail order reporting requirement
which is non-discretionary) are limited
to an ‘“‘as-needed” basis using the
guidance of §1310.05. Weighing these
much lower economic and
administrative costs against the larger
volumes of products per transaction at
wholesale, the opportunity for relatively
anonymous transactions, and the
existing history of diversion point to the
need for adequate registration and
regulatory controls at this level of the
industry.

Therefore, to best achieve the
intended results of the MCA, while
minimizing the burden on the industry,
DEA has determined that the
registration and regulatory controls will



Federal Register/Vol. 67, No. 60/ Thursday, March 28, 2002/Rules and Regulations

14859

apply to the manufacturer/wholesale
level, while retail distributors will be
exempt from the registration and
recordkeeping requirements provided
that the requirements of the law and
regulations with respect to retail
distributions are met.

These regulations provide a system of
controls to prevent the diversion of the
drug products to clandestine
laboratories that is consistent with the
intent of the MCA, while providing
regulatory relief for the approximately
750,000 retail distributors, most of
whom are small businesses. For the
remaining 3000 to 4000 wholesale
distributors, importers, and exporters
that became subject to registration and
regulation, DEA reduced the initial
registration fee from $595.00 to $116.00,
thus minimizing the financial impact.
With respect to the other requirements,
DEA has traditionally based the
recordkeeping requirement on standard
business practices, thus minimizing the
impact. Further, the MCA reduced the
record retention period from 4 years to
2 years. As for reports, the MCA is
absolute in the requirement that mail
order reports be submitted monthly;
DEA has no discretion to modify that
requirement. For other reports, the
requirement is limited to reporting only
those transactions that are suspicious or
unusual; it is not necessary for the
regulated persons to report all their
transactions.

DEA has not restricted its
consideration of the impact of the MCA
to this rulemaking only. DEA continues
to work with the industry in identifying
areas in which regulation is not
necessary for effective enforcement of
the chemical controls. As noted earlier,
DEA is drafting a separate proposed rule
to exempt certain other activities from
either registration or registration fees.
As the chemical program matures, DEA
will continue to work to focus the
controls where they are necessary. A
copy of this rulemaking has been
provided to the Chief Counsel for
Advocacy at the Small Business
Administration.

Executive Order 12866

This rulemaking has been drafted and
reviewed in accordance with Executive
Order 12866. This rulemaking has been
determined to be a significant action
and, therefore, this rulemaking has been
reviewed and approved by the Office of
Management and Budget.

Executive Order 12988

This regulation meets the applicable
standards set forth in Sections 3(a) and
3(b)(2) of Executive Order 12988.

Executive Order 13132

This rulemaking does not preempt or
modify any provision of state law; nor
does it impose enforcement
responsibilities on any state; nor does it
diminish the power of any state to
enforce its own laws. Accordingly, this
rulemaking does not have federalism
implications warranting the application
of Executive Order 13132.

Unfunded Mandates Reform Act of 1995

This rule will not result in the
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
in any one year, and will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by Section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. This rule will not
result in an annual effect on the
economy of $100,000,000 or more; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Paperwork Reduction Act

This rule contains a new reporting
requirement, Report of Mail Order
Transactions, that has been reviewed
and approved by the Office of
Management and Budget and issued
OMB approval number 1117-0033.

List of Subjects

21 CFR Part 1300
Definitions, Drug traffic control.

21 CFR Part 1309
Administrative practice and

procedure, Drug traffic control, List I
and II chemicals, Security measures.

21 CFR Part 1310

Drug traffic control, List I and II
chemicals, Reporting and recordkeeping
requirements.

For the reasons set out above, 21 CFR
parts 1300, 1309, and 1310 are amended
as follows:

PART 1300—[AMENDED]

1. The authority citation for part 1300
continues to read as follows:

Authority: 21 U.S.C. 802, 871(b), 951,
958(f).

2. Section 1300.02 is amended by
revising paragraph (b)(28)(i)(D) and by
adding new paragraphs (b)(31) and (32)
to read as follows:

§1300.02 Definitions relating to listed
chemicals.

* * * * *

(b) * % %

(28) * k%

1) * * %

El) * % %

(1)(i) the drug contains ephedrine or
its salts, optical isomers, or salts of
optical isomers, pseudoephedrine or its
salts, optical isomers, or salts of optical
isomers, or phenylpropanolamine or its
salts, optical isomers, or salts of optical
isomers unless otherwise exempted
under § 1310.11 of this chapter, except
that any sale of ordinary over-the-
counter pseudoephedrine or
phenylpropanolamine products by retail
distributors shall not be a regulated
transaction; or

(ii) The Administrator has determined
pursuant to the criteria in §1310.10 of
this chapter that the drug or group of
drugs is being diverted to obtain the
listed chemical for use in the illicit
production of a controlled substance;
and

(2) The quantity of ephedrine,
pseudoephedrine,
phenylpropanolamine, or other listed
chemical contained in the drug
included in the transaction or multiple
transactions equals or exceeds the
threshold established for that chemical,
except that the threshold for any sale of
products containing pseudoephedrine
or phenylpropanolamine by retail
distributors or by distributors required
to submit reports by §1310.03(c) shall be
24 grams of pseudoephedrine or 24
grams of phenylpropanolamine in a
single transaction. For combination
ephedrine products the threshold for
any sale by retail distributors or by
distributors required to submit reports
by §1310.03(c) shall be 24 grams of
ephedrine in a single transaction.

* * * * *

(31) The term ordinary over-the-
counter pseudoephedrine or
phenylpropanolamine product means
any product containing
pseudoephedrine or
phenylpropanolamine that is—

(i) Regulated pursuant to the Act; and

(i1)(A) Except for liquids, sold in
package sizes of not more than 3.0
grams of pseudoephedrine base or 3.0
grams of phenylpropanolamine base,
and that is packaged in blister packs,
each blister containing not more than
two dosage units, or where the use of
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blister packs is technically infeasible,
that is packaged in unit dose packets or
pouches, and

(B) For liquids, sold in package sizes
of not more than 3.0 grams of
pseudoephedrine base or 3.0 grams of
phenylpropanolamine base.

(32) The term combination ephedrine
product means a drug product
containing ephedrine or its salts, optical
isomers, or salts of optical isomers, and
therapeutically significant quantities of
another active medicinal ingredient.

PART 1309—[AMENDED]

1. The authority citation for part 1309
continues to read as follows:

Authority: 21 U.S.C. 821, 822, 823, 824,
830, 871(b), 875, 877, 958.

2. Section 1309.21 is revised to read
as follows:

§1309.21 Persons required to register.

(a) Every person who distributes,
imports, or exports any List I chemical,
other than those List I chemicals
contained in a product exempted under
§1300.02(b)(28)(i)(D) of this chapter
(irrespective of the threshold provisions
under § 1300.02(b)(28)(i)(D)(2) of this
chapter), or who proposes to engage in
the distribution, importation, or
exportation of any List I chemical, shall
obtain annually a registration specific to
the List I chemicals to be handled,
unless exempted by law or pursuant to
§§1309.24 through 1309.26 of this part.
Only persons actually engaged in such
activities are required to obtain a
registration; related or affiliated persons
who are not engaged in such activities
are not required to be registered. (For
example, a stockholder or parent
corporation of a corporation distributing
List I chemicals is not required to obtain
a registration.)

(b) Every person who distributes or
exports a List I chemical they have
manufactured, other than a List I
chemical contained in a product
exempted under § 1300.02(b)(28)(i)(D) of
this chapter, or proposes to distribute or
export a List I chemical they have
manufactured, shall obtain annually a
registration specific to the List I
chemicals to be handled, unless
exempted by law or pursuant to
§§ 1309.24 through 1309.26 of this part.

3. Section 1309.22 is amended by
revising paragraph (b) to read as follows:

§1309.22 Separate registration for
independent activities.
* * * * *

(b) Every person who engages in more
than one group of independent activities
shall obtain a separate registration for
each group of activities, unless

otherwise exempted by the Act or
§§1309.24 through 1309.26, except that
a person registered to import any List I
chemical shall be authorized to
distribute that List I chemical after
importation, but no other chemical that
the person is not registered to import.

4. Section 1309.24 is revised to read
as follows:

§1309.24 Waiver of registration
requirement for certain activities.

(a) The requirement of registration is
waived for any agent or employee of a
person who is registered to engage in
any group of independent activities, if
such agent or employee is acting in the
usual course of his or her business or
employment.

(b) The requirement of registration is
waived for any person who distributes
a product containing a List I chemical
that is regulated pursuant to
§1300.02(b)(28)(i)(D), if that person is
registered with the Administration to
manufacture, distribute or dispense a
controlled substance.

(c) The requirement of registration is
waived for any person who imports or
exports a product containing a List I
chemical that is regulated pursuant to
§1300.02(b)(28)(i)(D), if that person is
registered with the Administration to
engage in the same activity with a
controlled substance.

(d) The requirement of registration is
waived for any person who distributes
a prescription drug product containing
a List I chemical that is regulated
pursuant to § 1300.02(b)(28)(i)(D) of this
chapter.

(e) The requirement of registration is
waived for any retail distributor whose
activities with respect to List I
chemicals are limited to the distribution
of below-threshold quantities of a
pseudoephedrine,
phenylpropanolamine, or combination
ephedrine product that is regulated
pursuant to §1300.02(b)(28)(i)(D) of this
chapter, in a single transaction to an
individual for legitimate medical use,
irrespective of whether the form of
packaging of the product meets the
definition of ordinary over-the-counter
pseudoephedrine or
phenylpropanolamine product under
§1300.02(b)(31) of this chapter. The
threshold for a distribution of a product
in a single transaction to an individual
for legitimate medical use is 24 grams of
pseudoephedrine,
phenylpropanolamine, or ephedrine

ase.

(f) The requirement of registration is
waived for any person whose activities
with respect to List I chemicals are
limited to the distribution of red
phosphorus, white phosphorus, or

hypophosphorous acid (and its salts) to:
another location operated by the same
firm solely for internal end-use; or an
EPA or State licensed waste treatment or
disposal firm for the purpose of waste
disposal.

(g) The requirement of registration is
waived for any person whose
distribution of red phosphorus or white
phosphorus is limited solely to residual
quantities of chemical returned to the
producer, in reusable rail cars and
isotainers (with capacities greater than
or equal to 2500 gallons in a single
container).

(h) The requirement of registration is
waived for any manufacturer of a List I
chemical, if that chemical is produced
solely for internal consumption by the
manufacturer and there is no
subsequent distribution or exportation
of the List I chemical.

(i) If any person exempted under
paragraph (b), (c), (d), (e), (f) or (g) of
this section also engages in the
distribution, importation or exportation
of a List I chemical, other than as
described in such paragraph, the person
shall obtain a registration for such
activities, as required by § 1309.21 of
this part.

(j) The Administrator may, upon
finding that continuation of the waiver
would not be in the public interest,
suspend or revoke a waiver granted
under paragraph (b), (c), (d), (e), (f) or (g)
of this section pursuant to the
procedures set forth in §§1309.43
through 1309.46 and 1309.51 through
1309.55 of this part. In considering the
revocation or suspension of a person’s
waiver granted pursuant to paragraph
(b) or (c) of this section, the
Administrator shall also consider
whether action to revoke or suspend the
person’s controlled substance
registration pursuant to 21 U.S.C. 824 is
warranted.

(k) Any person exempted from the
registration requirement under this
section shall comply with the security
requirements set forth in §§1309.71-
1309.73 of this part and the
recordkeeping and reporting
requirements set forth under parts 1310
and 1313 of this chapter.

5. Section 1309.25 is revised to read
as follows:

§1309.25 Temporary exemption from
registration for chemical registration
applicants.

(a) Each person required by section
302 of the Act (21 U.S.C. 822) to obtain
a registration to distribute, import, or
export a combination ephedrine product
is temporarily exempted from the
registration requirement, provided that
the person submits a proper application
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for registration on or before July 12,
1997. The exemption will remain in
effect for each person who has made
such application until the
Administration has approved or denied
that application. This exemption applies
only to registration; all other chemical
control requirements set forth in this
part 1309 and parts 1310, and 1313 of
this chapter remain in full force and
effect.

(b) Each person required by section
302 of the Act (21 U.S.C. 822) to obtain
a registration to distribute, import, or
export a pseudoephedrine or
phenylpropanolamine drug product is
temporarily exempted from the
registration requirement, provided that
the person submits a proper application
for registration on or before October 3,
1997. The exemption will remain in
effect for each person who has made
such application until the
Administration has approved or denied
that application. This exemption applies
only to registration; all other chemical
control requirements set forth in this

part 1309 and parts 1310 and 1313 of
this chapter remain in full force and
effect.

6. Sections 1309.27, 1309.28 and
1309.29 are removed.

7. Section 1309.71 is amended by
revising paragraph (a)(2) to read as
follows:

§1309.71 General security requirements.

(a] * % %

(2) In retail settings open to the public
where drugs containing ephedrine as
the sole active medicinal ingredient are
distributed, such drugs will be stocked
behind a counter where only employees

have access.
* * * * *

PART 1310—[AMENDED]

1. The authority citation for part 1310
continues to read as follows:

Authority: 21 U.S.C. 802, 830, 871(b).

2. Section 1310.03 is amended by
adding a new paragraph (c) to read as
follows:

§1310.03 Persons required to keep
records and file reports.
* * * * *

(c) Each regulated person who
engages in a transaction with a
nonregulated person which involves
ephedrine, pseudoephedrine, or
phenylpropanolamine (including drug
products containing these chemicals),
and uses or attempts to use the Postal
Service or any private or commercial
carrier shall file monthly reports of each
such transaction as specified in
§ 1310.05 of this part.

3. Section 1310.04 is amended by
removing paragraph (g) and revising
paragraph (f)(1) to read as follows:

§1310.04 Maintenance of records.
* * * * *

(f) * % *

(1) List I chemicals:

(i) Except as provided in paragraph
(f)(1)(ii) of this section, the following
thresholds have been established for
List I chemicals.

Chemical Thresr\}\?é(ijgm/ base

(A) Anthranilic acid, itS @Sters, AaNd IS SAILS ........ccieiiiiiieeiiiie e cie et e e e e s e e et e e e s e e e s ste e e s aaeeearaeeeeasbeeeasaeeeannaeeennreeas 30 kilograms.

(B) Benzyl cyanide 1 kilogram.

(C) Ephedrine, its salts, optical isomers, and salts of OptiCal ISOMEIS ........ccveiiiiieiiiie e No threshold. All trans-
actions regulated.

(D) Ergonovine and its salts 10 grams.

(E) Ergotamine and its salts 20 grams.

(F) N-Acetylanthranilic acid, itsS eSters, and itS SAILS .........ccceiiiuiieiiiie e e e s e e s e e e nra e e e enaeeesrnaeeesnnees 40 kilograms.

(G) Norpseudoephedrine, its salts, optical isomers, and salts of optical isomers 2.5 kilograms.

(H) Phenylacetic acid, its esters, and itS SaltS .........ccccccveriiieiiiiee i 1 kilogram.

(I) Phenylpropanolamine, its salts, optical isomers, and salts of optical isomers . 2.5 kilograms.

(08 ) I ] o T=Ta 1o [T a T = Ta T ) 65T 1L £ SRR 500 grams.

(K) Pseudoephedrine, its salts, optical isomers, and salts of optiCal ISOMEIS ..........cccoiiiiiiiiiiiie i 1 kilogram.

(L) 3,4—Methylenedioxyphenyl-2-propanone 4 kilograms.

(M) Methylamine and its salts ...........cc.c...... 1 kilogram.

(N) Ethylaming @nd IS SAILS ......cueieiiiieeiieie it siiee st e sttt e st e e st e e e ste e e e sseeeeateeeeastaeeaasteeesaseeeeassaeeeasaeeeansseeennsaeeesnnaneennnenas 1 kilogram.

[(©) I adae] o1 (o] a1 ol=Ta] 01/ |1 o [ TP PTRUUPPTORT 1 gram.

(P) Isosafrole 4 kilograms.

(Q) Safrole ........ 4 kilograms.

(R) Piperonal 4 kilograms.

(S) N-Methylephedrine, its salts, optical isomers, and salts of optical isomers (N-Methylephedring) ...........cccccceeviieennnnen. 1 kilogram.

(T) N-Methylpseudoephedrine, its salts, optical isomers, and salts of optical isomers 1 kilogram.

() W) V/e L Lo e ({30 Ao (o E PP PTRUUPPTUPTI 1.7 kilograms (or 1 liter
by volume).

(V) BENZAIAENYAE ...ttt ettt ettt oottt e oo at s e e ookttt 2o ke £t e ea ke e e e a ke e e sa kb e e e aRbe e a2 s be e e eabb e e e nabbeeennnneeeaneeean 4 kilograms.

[T TN L oY1 - T = SRR 2.5 kilograms.

(ii) Notwithstanding the thresholds
established in paragraph (f)(1)(i) of this
section, the following thresholds will
apply for the following List I chemicals
that are contained in drug products that

are regulated pursuant to
§1300.02(b)(28)(i)(D) of this chapter
(thresholds for retail distributors and
distributors required to report under
§1310.03(c) of this part are for a single

transaction; the cumulative threshold
provision does not apply. All other
distributions are subject to the
cumulative threshold provision.):

Chemical

Threshold by weight

(A) Ephedrine, its salts, optical isomers, and salts of optical isomers as the sole therapeutically significant medicinal in-

gredient.

(B) Ephedrine, its salts, optical isomers, and salts of optical isomers in combination with therapeutically significant

amounts of another medicinal ingredient:

(1) Distributions by retail diSIIDULOIS ........coiuiieiiiie e e s e e e saa e e e staeeeasteeeesnteeesssseeeansaeeeassaeeennseeenns

No threshold. All trans-
actions regulated.

24 grams.
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Chemical

Threshold by weight

(2) Distributions by persons required to report under § 1310.03(c) of this part
(3) All other domestic distributions (other than paragraphs (f)(1)(ii)(B) (1) and (2) of this section) ....
(4) IMPOItS AN EXPOITS ...uviiiiiiiiii ittt ettt bt bt e bt a bt e bt e e h bt e sbe e eat e e be e e b e e sbe e e be e san e e bt e e b e e nbeesaneens
(C) Pseudoephedrine, its salts, optical isomers, and salts of optical isomers (other than ordinary over-the-counter prod-

ucts):

(1) Distributions by retail diSTHDULOTS .........oiiiiiiiiiieiie ettt h et e bt b e e s et e b e e sabeebeeabeesbeeanteeas
(2) Distributions by persons required to report under §1310.03(c) of this part
(3) All other domestic distributions, (other than paragraphs (f)(1)(ii)(C) (1) and (2) of this section) ...
(4) IMPOItS AN EXPOITS ...uviiiiiiiiii ittt ettt bt bt e bt a bt e bt e e h bt e sbe e eat e e be e e b e e sbe e e be e san e e bt e e b e e nbeesaneens
(D) Pseudoephedrine, its salts, optical isomers, and salts of optical isomers (ordinary over-the-counter products):
(1) Distributions by retail diSTHDULOIS .........couiiiiiiiiieiee ettt et esanee s
(2) Distributions by persons required to report under §1310.03(c) of this part
(3) All other domestic distributions (other than paragraphs (f)(1)(ii)(D) (1) and (2) of this section) ....
(G ML s Te T g esTR= g Lo B oo 4 £SO PSP OPRPPN
(E) Phenylpropanolamine, its salts, optical isomers, and salts of optical isomers (other than ordinary over-the-counter

products):

(1) Distributions by retail diSTHDULOS .........couiiiiiiiiieiet ettt e ettt sbeesare e
(2) Distributions by persons required to report under § 1310.03(c) of this part
(3) All other domestic distributions (other than paragraphs (f)(1)(ii)(E) (1) and (2) of this section) ...........ccccccervuvrcnnene
(G ML s Te T g esTR= g Lo B oo 4 £ OU R UPRUPRTPN
(F) Phenylpropanolamine, its salts, optical isomers, and salts of optical isomers (ordinary over-the-counter products):
(1) Distributions by retail diSTHDULOTS .........oiuiiiiiiii et sb et et b e be e e bt e sab e et e e e b e e sbeeannee s
(2) Distributions by persons required to report under §1310.03(c) of this part
(3) All other domestic distributions (other than paragraphs (f)(1)(ii)(F) (1) and (2) of this section)
(4) IMPOItS AN EXPOITS ....viiiiiiiiii ittt ettt b e bbbt et e bt e e h bt e sbe e eat e e be e e bt e e be e e be e sab e e be e et e e nbnesaneens

24 grams.
1 kilogram.
1 kilogram

24 grams.
24 grams.
1 kilogram.
1 kilogram.

Exempt.

24 grams.
1 kilogram.
1 kilogram.

24 grams.
24 grams.
2.5 kilograms.
2.5 kilograms.

Exempt.

24 grams.

2.5 kilograms.
2.5 kilograms.

4. Section 1310.05 is amended by
adding a new paragraph (e) to read as
follows:

§1310.05 Reports.

* * * * *

(e) Each regulated person required to
report pursuant to § 1310.03(c) of this
part shall either:

(1) Submit a written report,
containing the information set forth in
§ 1310.06(i) of this part, on or before the
15th day of each month following the
month in which the distributions took
place. The report shall be submitted
under company letterhead, signed by
the person authorized to sign the
registration application forms on behalf
of the registrant, to the Chemical
Control Section, Office of Diversion
Control, Drug Enforcement
Administration, Washington, DC 20537;
or

(2) Upon request to and approval by
the Administration, submit the report in
electronic form, either via computer
disk or direct electronic data
transmission, in such form as the
Administration shall direct. Requests to
submit reports in electronic form should
be submitted to the Chemical Control
Section, Office of Diversion Control,
Drug Enforcement Administration,
Washington, DC 20537, ATTN:
Electronic Reporting.

5. Section 1310.06 is amended by
adding new paragraphs (i) and (j) to read
as follows:

§1310.06 Content of records and reports.
* * * * *

(i) Each monthly report required by
§1310.05(e) of this part shall provide
the following information for each
distribution:

(1) Supplier name and registration
number.

(2) Purchaser’s name and address.

(3) Name/address shipped to (if
different from purchaser’s name/
address).

(4) Name of the chemical and total
amount shipped (i.e. Pseudoephedrine,
250 grams).

(5) Date of shipment.

(6) Product name (if drug product).

(7) Dosage form (if drug product) (i.e.,
pill, tablet, liquid).

(8) Dosage strength (if drug product)
(i.e., 30mg, 60mg, per dose etc.).

(9) Number of dosage units (if drug
product) (100 doses per package).

(10) Package type (if drug product)
(bottle, blister pack, etc.).

(11) Number of packages (if drug
product) (10 bottles).

(12) Lot number (if drug product).

(j) Information provided in reports
required by § 1310.05(e) of this part
which is exempt from disclosure under
section 552(a) of Title 5, by reason of
section 552(b)(6) of Title 5, will be
provided the same protections from
disclosure as are provided in section
310(c) of the Act (21 U.S.C. 830(c)) for
confidential business information.

6. Section 1310.10 is amended by
revising the introductory text of
paragraph (d) to read as follows:

§1310.10 Removal of the exemption of
drugs distributed under the Food, Drug, and
Cosmetic Act.

* * * * *

(d) Any manufacturer seeking
reinstatement of a particular drug
product that has been removed from an
exemption may apply to the
Administrator for reinstatement of the
exemption for that particular drug
product on the grounds that the
particular drug product is manufactured
and distributed in a manner that
prevents diversion. In determining
whether the exemption should be
reinstated the Administrator shall

consider:
* * * * *

Dated: March 18, 2002.
Asa Hutchinson,
Administrator.
[FR Doc. 02—7258 Filed 3—27—-02; 8:45 am]
BILLING CODE 4410-09-U

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 117
[CGD08-02-006]
RIN 2115-AE47

Drawbridge Operation Regulation;
Mississippi River, lowa and Illinois

AGENCY: Coast Guard, DOT.

ACTION: Temporary rule; request for
comments.

SUMMARY: The Commander, Eighth
Coast Guard District is temporarily
changing the regulation governing the
Rock Island Railroad and Highway
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Drawbridge, Mile 482.9, Upper
Mississippi River due to imminent
failure of the upper tread plates if the
drawbridge continues to operate in
accordance with the existing regulation.
The drawbridge will remain in the
closed-to-navigation position on
weekdays from 5:30 a.m. to 7 a.m. and
from 2:45 p.m. to 4:15 p.m. All other
times including weekends and Federal
Holidays the drawbridge will remain in
the open-to-navigation position.
Allowing the drawbridge to remain in
the open-to-navigation position most of
the time will reduce the number of turns
of the swing span and extend the life of
the deteriorated upper tread plates until
they can be replaced.

DATES: This temporary rule is effective
from 8 a.m. on March 13, 2002, to 8 a.m.
on December 31, 2002. Comments must
be received by May 28, 2002.
ADDRESSES: Material received from the
public, as well as documents indicated
in this preamble as being available in
the docket, are part of docket CGD08—
02-006 and are available for inspection
or copying at room 2.107f in the Robert
A. Young Federal Building at the Eighth
Coast Guard District, Bridge Branch,
1222 Spruce Street, St. Louis, MO
63103-2832, between 7 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
Roger K. Wiebusch, Bridge
Administrator, Eighth Coast Guard
District, Bridge Branch, 1222 Spruce
Street, St. Louis, MO 63103-2832, at
(314) 539-3900, extension 378.
SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM. This rule
is being promulgated without an NPRM
due to the short time frame allowed
between the submission of the request
by the Department of the Army, Rock
Island Arsenal and the date of requested
closure. The Coast Guard received the
request from the Department of the
Army, Rock Island Arsenal, on March 5,
2002.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. If the drawbridge continues to
operate at its normal frequency, the
failure of the upper tread plates is
imminent. Failure of the upper tread
plates will result in total loss of
operation of the drawbridge with
catastrophic consequences to traffic on

the Mississippi River. This temporary
drawbridge operation amendment has
been coordinated with the commercial
waterway operators. No objections were
raised.

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
the rulemaking [CGD08-02-006],
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 8 72 by 11 inches,
suitable for copying. If you would like
to know they reached us, please enclose
a stamped, self-addressed postcard or
envelope. We will consider all
comments and material received. We
may change this rule in view of them.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to the address
under ADDRESSES, explaining why one
would be beneficial. If the Coast Guard
determines that a public meeting would
aid this rulemaking, we will hold one at
a time and place announced by a later
notice in the Federal Register.

Background and Purpose

On March 5, 2002, the Department of
the Army, Rock Island Arsenal
requested a temporary change to the
operation of the Rock Island Railroad
and Highway Drawbridge across the
Upper Mississippi River, Mile 482.9 at
Rock Island, Illinois. Department of the
Army, Rock Island Arsenal requested
that the drawbridge remain closed to
navigation from 5:30 a.m. to 7 a.m. and
from 2:45 p.m. to 4:15 p.m. All other
times including weekends and Federal
Holidays the drawbridge will remain in
the open-to-navigation position. The
deteriorated upper tread plates make it
necessary to reduce the number of turns
of the swing span.

The Rock Island Railroad and
Highway Drawbridge has a vertical
clearance of 23.8 feet above normal pool
in the closed-to-navigation position.
Navigation on the waterway consists
primarily of commercial tows and
recreational watercraft. Presently, the
draw opens on signal for passage of
river traffic. The Department of the
Army, Rock Island Arsenal requested
the drawbridge be permitted to remain
closed-to-navigation from 5:30 a.m. to 7
a.m. and from 2:45 p.m. to 4:15 p.m. All
other times including weekends and

Federal Holidays the drawbridge will
remain in the open-to-navigation
position. Limiting the operation of the
swing span will extend the life of the
worn tread plates until they can be
replaced during the 2002 winter
maintenance season. If this regulatory
action is not taken, catastrophic
consequences to traffic on the
Mississippi River are imminent. This
temporary drawbridge operation
amendment has been coordinated with
the commercial waterway operators. No
objections were raised.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040, February 26, 1979).

The Coast Guard expects the
economic impact of the temporary rule
to be so minimal that a full Regulatory
Evaluation under paragraph 10(e) of the
regulatory policies and procedures of
DOT is unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

Since the proposed regulation change
will have little effect on present
operating conditions for rail or river
traffic, the Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offered to assist small entities
in understanding the rule so that they
can better evaluate its effects on them
and participate in the rulemaking
process. Any individual that qualifies
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or, believes he or she qualifies as a small
entity and requires assistance with the
provisions of this rule, may contact Mr.
Roger K. Wiebusch, Bridge
Administrator, Eighth Coast Guard
District, Bridge Branch, at (314) 539—
3900, extension 378.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—3247).

Collection of Information

This rule contains no new collection-
of-information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that this rule does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulation actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector or
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We have considered the
environmental impact of this rule and
concluded that under figure 2-1,
paragraph (32)(e), of Commandant
Instruction M16475.1 (series), this rule
is categorically excluded from further
environmental documentation.
Promulgation of changes to drawbridge
regulations has been found not to have
significant effect on the human
environment. A ‘“‘Categorical Exclusion
Determination” is available in the
docket for inspection or copying where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 117
Bridges.
For the reasons discussed in the

preamble, the Coast Guard amends 33
CFR Part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. Sec. 499; 49 CFR 1.46;
33 CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

2. From 8 a.m., March 13, 2002,
through 8 a.m., December 31, 2002,
§117.T-408 is added to read as follows:

§117.T-408 Upper Mississippi River.
From 8 a.m., March 13, 2002, through
8 a.m., December 31, 2002, the Rock
Island Railroad Drawbridge, mile 482.9,
may be maintained in the closed-to-
navigation position on weekdays from
5:30 a.m. to 7 a.m. and from 2:45 p.m.
to 4:15 p.m. All other times, including
weekends and Federal Holidays, the
drawbridge will remain in the open-to-
navigation position.
Dated: March 13, 2002.
J.R. Whitehead,
Captain, U.S. Coast Guard, Commander, 8th
Coast Guard District, Acting.
[FR Doc. 02—-7356 Filed 3—27-02; 8:45 am]
BILLING CODE 4910-15-U

POSTAL SERVICE
39 CFR Part 111

Domestic Mail Manual Changes to
Announce the Periodicals Accuracy,
Grading, and Evaluation (PAGE)
Program

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: This final rule provides a
change to certain sections applicable to
Periodicals mail in the Domestic Mail
Manual (DMM). It adds a new optional
method a publisher may use to
determine per-copy weights and to
substantiate the advertising percentage
in each edition of each issue of a
periodical. The new option is called the
Periodicals Accuracy, Grading, and
Evaluation (PAGE) Program.
EFFECTIVE DATE: March 11, 2002.
FOR FURTHER INFORMATION CONTACT:
Charles Tricamo, New York Rates and
Classification Service Center, at (212)
613-8754.
SUPPLEMENTARY INFORMATION: In this
rulemaking, the Postal Service
announces the adoption of an optional
method that will eliminate a publisher’s
need to submit a manually marked copy
showing the percentage of advertising
for each edition of each issue at the time
of mailing. It also eliminates the
requirement for Postal Service
acceptance employees to determine per-
copy weights by weighing 10 copies of
each edition at the time of mailing.
Because of technology innovations
made in the publishing industry, the
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Postal Service developed an evaluation
program to test the accuracy of
Publishing and Print Planning (PPP)
software to calculate advertising
percentages and copy weights. This new
optional program, designed in
cooperation with the Periodicals
industry, allows publishers to submit
postage statements completed entirely
with electronically generated per-copy
weights in a totally automated
environment. The Postal Service will
sample a limited amount of actual
copies to ensure the weights are
accurate. If the sampling determines
that the publisher’s weights are not
within tolerance, a postage adjustment
will be generated.

On October 10, 2001, the Postal
Service published for public comment
in the Federal Register a proposed rule
(66 FR 51617-51619) regarding the new
optional Periodicals Accuracy, Grading,
and Evaluation (PAGE) Program. The
Postal Service received four comments
during the 30-day comment period. One
mailer commented that the company
applauds the initiative of the PAGE
Program claiming it is a more efficient
way to determine weights and it reduces
workhours for both the mailers and the
Postal Service. A second mailer
submitted a statement of support to
establish the new optional method for
determining per-copy weights and
advertising percentages electronically
and considers PAGE a major step
forward in reduction of longtime costs
associated with the processing of
Periodicals mail. The third and fourth
mailers “fully support” and “fully
agree” with implementation of the
PAGE Program.

After full consideration of the
comments received, and for the reasons
cited above, the Postal Service believes
it appropriate to adopt a rulemaking for
the Periodicals Accuracy, Grading, and
Evaluation (PAGE) Program.

Program Information and Participation

To participate in this program,
publishers must successfully complete
three stages of authorization.

Stage One—Product Certification for
Software Developers

Developers may have their PPP
software PAGE-certified by applying to
the National Customer Support Center
(NCSC) and paying the appropriate fee.
Developers are charged the software
analysis fee of $1,000.00 for testing. One
charge will cover up to three
certification reviews of a specific
software package by a software
developer. If a developer requires an on-
site analysis, the fee is $2,500.00. An
additional $1,500.00 will be charged for

each subsequent certification review of
a specific software package required at
a developer’s site. A developer’s
software will be certified for one PAGE
cycle only. A PAGE cycle is one year
beginning March 11, and ending March
10 of the following year. Certification
for the next PAGE cycle will require
payment of an analysis fee of either
$1,000.00 for NCSC analysis or
$2,500.00 for an on-site analysis.
Publishers must use PPP software
certified by the Postal Service to
generate per-copy weights and
advertising percentages to progress to
stage 2.

The first testing cycle will begin
March 11, 2002.

Stage Two—User Certification for PPP
Software.

A publisher may participate in the
PAGE Program only when its employees
or agents who use the PPP software have
been certified by the Postal Service to
use PAGE-certified software. Publishers
must apply to the NCSC to be certified
for all employees who will input data
into their PPP software program.
Publishers will be charged $25.00 for a
User Testing Package and Analysis Kit
for each employee. There will be a
$25.00 fee for each attempt at user
certification. Each user must reapply for
certification every 2 years. Any new
employees who will use PPP software
must be certified before using the
software if a publisher has been
authorized to submit Periodicals
mailings using the PAGE Program. As
an option, a publisher may purchase a
reference kit containing mailing
standards, Postal Service Customer
Service Support Rulings (and updates),
Publication 32, Glossary of Postal
Terms, and Postal Explorer for $20.00.

Users testing cycle begins April 11,
2002.

Stage Three—PAGE Program
Authorization

Publishers must complete an
application for authorization to submit
PAGE-certified calculated copy weights
and advertising percentages to
participate in the program. The
application may be obtained from and
must be returned to the New York Rates
and Classification Service Center
(RCSC) U.S. Postal Service, 1250
Broadway, 14th Floor, New York, NY
10095-9599. A publisher must report all
authorized Periodicals publications and
print sites that will use PAGE-certified
software. There is no charge for this
authorization, and the publisher is
required to reapply annually.

List of Subjects in 39 CFR Part 111

Postal Service.

Accordingly, the Postal Service
adopts the following amendments to the
Domestic Mail Manual, which is
incorporated by reference in the Code of
Federal Regulations (see 39 CFR part
111).

PART 111—[AMENDED]

1. The authority citation for 39 CFR
part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 39 U.S.C. 101,
401, 403, 404, 407, 3001-3011, 3201-3219,
3403-3406, 3621, 5001.

2. Revise the following sections of the
Domestic Mail Manual as follows:

Domestic Mail Manual (DMM)

* * * * *

P Postage and Payment Methods

P000 Basic Information

P010 General Standards

* * * * *

P013 Rate Application and
Computation

* * * * *

7.0 COMPUTING POSTAGE—
PERIODICALS

7.1 Percentage of Advertising

[Add the following sentence at the
end of 7.1:]

* * * Advertising percentages may
also be calculated through the
Periodicals Accuracy, Grading, and
Evaluation (PAGE) Program using the
procedures in P200.4.

7.2 Weight Per Copy

[Add the following sentence at the
end of 7.2:]

* * * Per-copy weights may also be
calculated through the Periodicals
Accuracy, Grading, and Evaluation
(PAGE) Program using the procedures in
P200.4.

* * * * *

P200 Periodicals

* * * * *

1.0 BASIC INFORMATION

* * * * *

1.2 Marked Copy

[Add the following sentence at the
end of 1.2:]

* * * Mailers do not have to submit
marked copies if certified by the Postal
Service to use the Periodicals Accuracy,
Grading, and Evaluation (PAGE)
Program in P200.4.

* * * * *
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[Add new 4.0 as follows:]

4.0 PERIODICALS ACCURACY,
GRADING, AND EVALUATION (PAGE)
PROGRAM

4.1 Basic Information

The Periodicals Accuracy, Grading,
and Evaluation (PAGE) Program is a
process to evaluate Publishing and Print
Planning (PPP) software and to
determine its accuracy in computing
per-copy weights and calculating
advertising percentages for Periodicals
mail using DMM standards.
Certification of PAGE software is
available only to those companies that
develop or write PPP software. PAGE
certification does not guarantee
acceptance of the publisher’s per-copy
weights and advertising percentages
prepared with PAGE-certified software.

4.2 Process

The PAGE Program evaluates and
tests PPP software. In addition, the
PAGE Program tests and qualifies
publishing personnel to submit data to
the Postal Service using PAGE-certified
PPP software. The Postal Service
National Customer Support Center
(NCSC) in Memphis, Tennessee, is the
Postal Service location for certifying
developer’s software and a publisher’s
employees to use certified PPP software
to submit Periodicals mailings. The
PAGE Program involves the following
three elements:

Stage One—Product Certification for
Software Developers

NCSC evaluates the accuracy of the
calculations of PPP software by
processing a test publication file either
at the NCSC or at the developer’s
location (through an on-site visit).

Stage Two—User Certification for PPP
Software

NCSC provides test packages to the
users and evaluates the results.

Stage Three—PAGE Program
Authorization

Only publishers who have PAGE-
certified users and use PAGE-certified
software to submit per-copy weight and
calculated advertising percentages may
apply for authorization to the Manager,
New York Rates and Classification
Service Center.

4.3 Participation

For information about charges and the
PAGE Program, publishers may request
a technical guide (including order
forms) from the NCSC by calling 1-800—
238-3150. Additional information is
also available from the New York Rates

and Classification Service Center at
(212) 613-8676.

* * * * *

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 02—7388 Filed 3—27-02; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-301221; FRL-6828-3]

RIN 2070-AB78

Propiconazole; Extension of Tolerance
for Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation re-establishes
a time-limited tolerance for combined
residues of the fungicide propiconazole
and its metabolites determined as 2,4-
dichlorobenzoic acid and expressed as
parent compound in or on blueberries at
1.0 part per million (ppm) for an
additional 2—year period. This tolerance
will expire and is revoked on December
31, 2003. This action is in response to
EPA’s granting of an emergency
exemption under section 18 of the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA) authorizing
use of the pesticide on blueberries.
Section 408(1)(6) of the Federal Food,
Drug, and Cosmetic Act (FFDCA)
requires EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA.

DATES: This regulation is effective
March 28, 2002. Objections and requests
for hearings, identified by docket
control number OPP-301221, must be
received on or before May 28, 2002.
ADDRESSES: Written objections and
hearing requests may be submitted by
mail, in person, or by courier. Please
follow the detailed instructions for each
method as provided in Unit III. of the
SUPPLEMENTARY INFORMATION. To ensure
proper receipt by EPA, your objections
and hearing requests must identify
docket control number OPP-301221 in
the subject line on the first page of your
response.

FOR FURTHER INFORMATION CONTACT: By
mail: Dan Rosenblatt, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection

Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460; telephone
number: (703) 308—9375; e-mail address:
rosenblatt.dan@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

You may be affected by this action if
you are an agricultural producer, food
manufacturer, or pesticide
manufacturer. Potentially affected
categories and entities may include, but
are not limited to:

Examples of Po-
Categories g’gh%g tentialﬁ)y Affected
Entities
Industry 111 Crop production
112 Animal production
311 Food manufac-
turing
32532 Pesticide manufac-
turing

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in the table could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether or not this action might apply
to certain entities. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Get Additional
Information, Including Copies of this
Document and Other Related
Documents?

1. Electronically. You may obtain
electronic copies of this document, and
certain other related documents that
might be available electronically, from
the EPA Internet Home Page at http://
www.epa.gov/. To access this
document, on the Home Page select
“Laws and Regulations,” ‘“Regulations
and Proposed Rules,” and then look up
the entry for this document under the
“Federal Register—Environmental
Documents.” You can also go directly to
the Federal Register listings at http://
www.epa.gov/fedrgstr/. A frequently
updated electronic version of 40 CFR
part 180 is available at http://
www.access.gpo.gov/nara/cfr/
cfrhtml_00/Title_40/40cfr180_00.html, a
beta site currently under development.

2. In person. The Agency has
established an official record for this
action under docket control number
OPP-301221. The official record
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consists of the documents specifically
referenced in this action, and other
information related to this action,
including any information claimed as
Confidential Business Information (CBI).
This official record includes the
documents that are physically located in
the docket, as well as the documents
that are referenced in those documents.
The public version of the official record
does not include any information
claimed as CBI. The public version of
the official record, which includes
printed, paper versions of any electronic
comments submitted during an
applicable comment period is available
for inspection in the Public Information
and Records Integrity Branch (PIRIB),
Rm. 119, Crystal Mall #2, 1921 Jefferson
Davis Hwy., Arlington, VA, from 8:30
a.m. to 4 p.m., Monday through Friday,
excluding legal holidays. The PIRIB
telephone number is (703) 305-5805.

II. Background and Statutory Findings

EPA issued a final rule, published in
the Federal Register of January 20, 1999
(64 FR 2995) (FRL-6049-8), which
announced that on its own initiative
under section 408 of FFDCA, 21 U.S.C.
346a, as amended by the Food Quality
Protection Act of 1996 (FQPA) (Public
Law 104—170), it established a time-
limited tolerance for the combined
residues of propiconazole and its
metabolites determined as 2,4-
dichlorobenzoic acid and expressed as
parent compound in or on blueberries at
1.0 ppm, with an expiration date of
December 31, 1999. This time-limited
tolerance was subsequently extended
via a Federal Register notice published
on August 16, 2000 (65 FR 49924) (FRL-
6737-1), which had the effect of
extending the time-limited tolerance for
blueberries until December 31, 2001.
EPA established the tolerance because
section 408(1)(6) of the FFDCA requires
EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA. Such
tolerances can be established without
providing notice or period for public
comment.

EPA received a request to extend the
use of propiconazole on blueberries for
this year’s growing season due to the
continued problems posed by pathogens
that cause mummy berry disease,
Monilinia vaccinium-corymbosi. After
having reviewed the submission, EPA
concurs that emergency conditions
continue to exist. EPA has authorized
under FIFRA section 18 the use of
propiconazole on blueberries for control

of mummy berry disease in the 2002
growing season.

EPA assessed the potential risks
presented by residues of propiconazole
in or on blueberries. In doing so, EPA
considered the safety standard in
FFDCA section 408(b)(2), and decided
that the necessary tolerance under
FFDCA section 408(1)(6) would be
consistent with the safety standard and
with FIFRA section 18. The data and
other relevant material have been
evaluated and discussed in the final rule
published in the Federal Register of
January 20, 1999 (64 FR 2995) (FRL—
6049-8). Based on that data and
information considered, the Agency
reaffirms that the re-establishment of the
time-limited tolerance will continue to
meet the requirements of section
408(1)(6). Therefore, the time-limited
tolerance is re-established for an
additional 2—year period. EPA will
publish a document in the Federal
Register to remove the revoked
tolerance from the Code of Federal
Regulations (CFR). Although this
tolerance will expire and is revoked on
December 31, 2003, under FFDCA
section 408(1)(5), residues of the
pesticide not in excess of the amounts
specified in the tolerance remaining in
or on blueberries after that date will not
be unlawful, provided the pesticide is
applied in a manner that was lawful
under FIFRA and the application
occurred prior to the revocation of the
tolerance. EPA will take action to revoke
this tolerance earlier if any experience
with, scientific data on, or other
relevant information on this pesticide
indicate that the residues are not safe.

III. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA of 1996, EPA will
continue to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) provides
essentially the same process for persons
to “object” to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new
section 408(d), as was provided in the
old FFDCA sections 408 and 409.
However, the period for filing objections
is now 60 days, rather than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket control
number OPP-301221 in the subject line
on the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before May 28, 2002.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900), Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460. You
may also deliver your request to the
Office of the Hearing Clerk in Rm. C400,
Waterside Mall, 401 M St., SW.,
Washington, DC 20460. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 260-4865.

2. Tolerance fee payment. If you file
an objection or request a hearing, you
must also pay the fee prescribed by 40
CFR 180.33(i) or request a waiver of that
fee pursuant to 40 CFR 180.33(m). You
must mail the fee to: EPA Headquarters
Accounting Operations Branch, Office
of Pesticide Programs, P.O. Box
360277M, Pittsburgh, PA 15251. Please
identify the fee submission by labeling
it “Tolerance Petition Fees.”

EPA is authorized to waive any fee
requirement ‘“when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding the
waiver of these fees, you may contact
James Tompkins by phone at (703) 305—
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5697, by e-mail at
tompkins.jim@epa.gov, or by mailing a
request for information to Mr. Tompkins
at Registration Division (7505C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

If you would like to request a waiver
of the tolerance objection fees, you must
mail your request for such a waiver to:
James Hollins, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

3. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit [IL.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in Unit I.B.2. Mail your
copies, identified by docket control
number OPP-301221, to: Public
Information and Records Integrity
Branch, Information Resources and
Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460. In
person or by courier, bring a copy to the
location of the PIRIB described in Unit
1.B.2. You may also send an electronic
copy of your request via e-mail to: opp-
docket@epa.gov. Please use an ASCII
file format and avoid the use of special
characters and any form of encryption.
Copies of electronic objections and
hearing requests will also be accepted
on disks in WordPerfect 6.1/8.0 or
ASCII file format. Do not include any
CBI in your electronic copy. You may
also submit an electronic copy of your
request at many Federal Depository
Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

IV. Regulatory Assessment
Requirements

This final rule establishes a time-
limited tolerance under FFDCA section
408. The Office of Management and
Budget (OMB) has exempted these types

of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866 due to its lack of
significance, this rule is not subject to
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a FIFRA
section 18 petition under FFDCA
section 408, such as the tolerance in this
final rule, do not require the issuance of
a proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply. In
addition, the Agency has determined
that this action will not have a
substantial direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure “meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national

government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of FFDCA section 408(n)(4).
For these same reasons, the Agency has
determined that this rule does not have
any ‘““tribal implications” as described
in Executive Order 13175, entitled
Consultation and Coordination with
Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

V. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a ““major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides



Federal Register/Vol. 67, No. 60/ Thursday, March 28, 2002/Rules and Regulations

14869

and pests, Reporting and recordkeeping
requirements.

Dated: March 12, 2002.
Peter Caulkins,
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346(a) and
371.

§180.434 [Amended]

2.In §180.434, amend the table in
paragraph (b) by revising the
“Expiration/revocation date” ““12/31/
01” for the commodity ‘“Blueberrries” to
read “12/31/03.”

[FR Doc. 02—7494 Filed 3—27-02; 8:45 am]
BILLING CODE 6560-50-S

DEPARTMENT OF ENERGY

48 CFR Parts 902, 904, 909, 913, 914,
915, 916, 917, 925, 931, 933, 950, 952,
and 970

RIN 1991-AB51

Acquisition Regulation: Technical and
Administrative Amendments

AGENCY: Department of Energy.
ACTION: Final rule.

SUMMARY: The Department of Energy
(DOE) is amending the Department of
Energy Acquisition Regulation (DEAR)
to make technical and administrative
changes to the regulation. This
rulemaking incorporates technical and
administrative changes to the DEAR that
include: expanding definitions to
distinguish the National Nuclear
Security Administration (NNSA) as an
agency within the DOE; acknowledging
the Administrator of the NNSA as an
agency head; and recognizing the Senior
Procurement Executives for DOE, the
NNSA, and the Federal Energy
Regulatory Commission (FERC).
Additional changes include removing
obsolete coverage; renumbering and
updating certain parts of the regulation
to conform with the Federal Acquisition
Regulation (FAR); and correcting
typographical errors. These changes
have no significant impact on non-
agency persons such as contractors or
offerors.

EFFECTIVE DATE: This final rule will be
effective April 29, 2002.

FOR FURTHER INFORMATION CONTACT:
Denise P. Wright, Office of Procurement
and Assistance Policy (ME-61), U.S.
Department of Energy, 1000
Independence Avenue, SW.,
Washington, DC 20585, telephone 202—
586—6217.
SUPPLEMENTARY INFORMATION:
I. Explanation of Revisions.
II. Procedural Requirements.
A. Review Under Executive Order 12866
B. Review Under Executive Order 12988
C. Review Under the Regulatory Flexibility
Act
D. Review Under the Paperwork Reduction
Act
E. Review Under Executive Order 13132
F. Review Under the National
Environmental Policy Act
G. Review Under the Unfunded Mandates
Reform Act of 1995
H. Review Under the Small Business
Regulatory Enforcement Fairness Act of
1996

I. Explanation of Revisions

1. Section 902.200, Definitions
Clause, is amended to the definitions for
“Head of Agency” and “DOE” and to
add a definition for “Senior
Procurement Executive.” These changes
are made pursuant to the establishment
of the NNSA under the National Defense
Authorization Act for Fiscal Year 2000
(Pub. L. 106-65), sections 3202 and
3212 of which provide that the Under
Secretary for Nuclear Security shall
serve as the Administrator for Nuclear
Security and head of the NNSA and
carry out the functions as specified in
Section 3212. The clause is further
amended to correct typographical errors.

2. Section 904.404, Contract clause,
paragraph (4) is amended to correct
typographical errors.

3. Section 904.7102, Waiver by the
Secretary, is amended to reflect
organizational changes within the DOE.

4-5. Part 909, Contractor
Qualifications, 909.403 Definitions, is
amended to revise the designation for
“Debarring Official” and “Suspending
Official” for DOE, the NNSA, and the
FERC to be the Director, Office of
Procurement and Assistance
Management, DOE, or designee.

6. Part 913, Simplified Acquisition
Procedures, 913.3 Fast Payment
Procedure, 913.4 Imprest Fund, and
913.5 Purchase Orders, are amended to
conform to the FAR.

7. Section 914.406, Mistake in bids,
914.406—3 Other mistakes disclosed
before award, and 914.406—4 Mistakes
after award, are amended. The changes
are made to conform to current FAR
numbering.

8. Section 915.606, Agency
procedures. (DOE coverage-paragraph
(b)) is amended. The location for

submission of unsolicited proposals is
changed. The change is made to ensure
consistency in current DOE procedure.

9. Section 916.6, Time and Materials,
Labor Hour, and Letter Contracts, is
amended to incorporate an approved
class deviation to the requirement at 48
CFR 16.601, paragraph (c), for a
determination and findings
documenting the suitability of a time
and materials contract.

10. Section 917.602, Policy, is
amended to clarify that only the
Secretary may authorize non-
competitive awards and extensions of
management and operating contracts
pursuant to Section 301 of Public Law
106-377.

11. Section 925.901, Omission of the
audit, is amended to reflect
organizational changes within the DOE.

12. Section 931.205-19, Insurance
and Indemnification, is amended to
revise the reference to the prescribed
contract clause.

13. Section 933.103, Protests to the
agency, is amended to reflect
organizational changes within the DOE.

14. Section 950.104, Reports, is
deleted current FAR coverage is
sufficient.

15. Section 952.202—1, Definitions, is
amended to revise the terms ‘“Head of
Agency” and “DOE,” and to add a
definition for “Senior Procurement
Executive.”

16. Sections 952.208-7, 952.217-70,
952.227-13, 952.233-2, 952.236—72, and
952.250-70 are revised to update
incorrect references.

17. Section 952.231-71, Insurance-
Litigation and Claims, is added to
clarify coverage for certain non-
management and operating contracts.

18. Section 952.236-70,
Administrative terms for architect-
engineer contracts, is removed in its
entirety. The coverage is determined to
be obsolete.

19. Section 952.249-70, Termination
clause for cost-reimbursement architect-
engineer contracts, is removed. The
current FAR coverage at 52.249-6,
Termination (Cost-Reimbursement), is
sufficient.

20. Section 970.3102—-05-53,
Preexisting conditions, is amended to
renumber as 970.3102—-05-70 since the
coverage is unique to DOE and does not
supplement the FAR.

21. Section 970.5228-1, Insurance-
litigation and claims, is amended to
revise paragraphs (e)(2), (h), and (j)(4) to
correct references.

II. Procedural Requirements

A. Review Under Executive Order 12866

Today’s regulatory action has been
determined not to be a “‘significant
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regulatory action” under Executive
Order 12866, ‘“Regulatory Planning and
Review,” (58 FR 51735, October 4,
1993). Accordingly, today’s action was
not subject to review under the
Executive Order by the Office of
Information and Regulatory Affairs of
the Office of Management and Budget.

B. Review Under Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform,” 61 FR 4729 (February 7, 1996),
imposes on Executive agencies the
general duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; and
(3) provide a clear legal standard for
affected conduct rather than a general
standard and promote simplification
and burden reduction. With regard to
the review required by section 3(a),
section 3(b) of Executive Order 12988
specifically requires that Executive
agencies make every reasonable effort to
ensure that the regulation: (1) Clearly
specifies the preemptive effect, if any;
(2) clearly specifies any effect on
existing Federal law or regulation; (3)
provides a clear legal standard for
affected conduct while promoting
simplification and burden reduction; (4)
specifies the retroactive effect, if any; (5)
adequately defines key terms; and (6)
addresses other important issues
affecting clarity and general
draftsmanship under any guidelines
issued by the Attorney General. Section
3(c) of Executive Order 12988 requires
Executive agencies to review regulations
in light of applicable standards in
section 3(a) and section 3(b) to
determine whether they are met or it is
unreasonable to meet one or more of
them. DOE has completed the required
review and determined that, to the
extent permitted by law, the proposed
regulations meet the relevant standards
of Executive Order 12988.

C. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 601 et seq., requires preparation
of an initial regulatory flexibility
analysis for any rule that must be
proposed for public comment and that
is likely to have significant economic
impact on a substantial number of small
entities. There is no legal requirement to
propose today’s rule for public
comment, and, therefore, the Regulatory
Flexibility Act does not apply to this
rulemaking proceeding.

D. Review Under the Paperwork
Reduction Act

No new collection of information or
recordkeeping requirement is imposed
by this rulemaking. Accordingly, no
OMB clearance is required subject to the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq.).

E. Review Under Executive Order 13132

Executive Order 13132 (64 FR 43255,
August 4, 1999) imposes certain
requirements on agencies formulating
and implementing policies or
regulations that preempt State law or
that have federalism implications.
Agencies are required to examine the
constitutional and statutory authority
supporting any action that would limit
the policymaking discretion of the
States and carefully assess the necessity
for such actions. DOE has examined
today’s rule and has determined that it
does not preempt State law and does not
have a substantial direct effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. No further action
is required by Executive Order 13132.

F. Review Under the National
Environmental Policy Act

Pursuant to the Council on
Environmental Quality Regulations (40
CFR Parts 1500-1508), the Department
of Energy has established guidelines for
its compliance with the provisions of
the National Environmental Policy Act
(NEPA) of 1969 (42 U.S.C. 4321 et seq.).
Pursuant to appendix A of subpart D of
10 CFR part 1021, National
Environmental Policy Act Implementing
Procedures (57 FR 15122, 15152, April
24, 1992) (Categorical Exclusion A6),
the Department of Energy has
determined that this rule is categorically
excluded from the need to prepare an
environmental impact statement or
environmental assessment.

G. Review Under the Unfunded
Mandates Reform Act of 1995

Title II of the Unfunded Mandates
Reform Act of 1995 requires each
Agency to assess the effects of Federal
regulatory action on State, local, and
tribal governments and the private
sector. The Department has determined
that today’s regulatory action does not
impose a Federal mandate on State,
local, or tribal governments or on the
private sector.

H. Review Under Small Business
Regulatory Enforcement Fairness Act of
1996

As required by 5 U.S.C. 801, the
Department of Energy will report to
Congress promulgation of the rule prior
to its effective date. The report will state
that it has been determined that the rule
is not a “major rule” as defined by 5
U.S.C. 804(3).

List of Subjects in 48 CFR Parts 902,
904, 909, 913, 914, 915, 916, 917, 925,
931, 933, 950, 952, and 970

Government procurement.

Issued in Washington, DC, on March 20,
2002.

Spencer Abraham,
Secretary of Energy.

For the reasons set out in the
preamble, Chapter 9 of Title 48 of the
Code of Federal Regulations is amended
as set forth below.

1. The authority citation for Parts 902,
904, 909, 914, 915, 916, 917, 925, 931,
933, 950, and 952 is revised to read as
follows:

Authority: 42 U.S.C. 7101 et seq.; 41 U.S.C.
418(b); and 50 U.S.C. 2401 et seq.

PART 902 —DEFINITIONS OF WORDS
AND TERMS

2. Section 902.200 is revised to read
as follows:

902.200 Definitions clause.

As prescribed by FAR subpart 2.2,
insert the clause at FAR 52.202-1,
Definitions, but modify it to limit the
definition at paragraph (a) of the clause,
to encompass only the Secretary,
Deputy Secretary, or the Under
Secretaries of the Department of Energy,
and the Chairman, Federal Energy
Regulatory Commission. The
contracting officer shall also add
paragraphs (h) and (i) or (g) and (h) if
Alternate I of the FAR clause is used.
Paragraph (h) defines “DOE” as
meaning the United States Department
of Energy, “FERC” as meaning the
Federal Energy Regulatory Commission,
and “NNSA” as meaning the National
Nuclear Security Administration.
Paragraph (i) identifies the Senior
Procurement Executive, DOE, as the
Director, Office of Procurement and
Assistance Management; the Senior
Procurement Executive, NNSA, as the
Administrator for Nuclear Security,
NNSA; and the Senior Procurement
Executive, FERC, as the Chairman,
Federal Energy Regulatory Commission.
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PART 904—ADMINISTRATIVE
MATTERS

904.4 [Amended]

3. Section 904.404 is amended as
follows:

a. In paragraph (4) remove “should”
and add in its place “may”.

904.7102 [Amended]

4. Section 904.7102 is amended in
paragraph (b) by removing “Office of
Clearance and Support” and adding in
its place “Office of Contract
Management”

PART 909—CONTRACTOR
QUALIFICATIONS

5.—6. Section 909.403 is revised to
read as follows:

909.403 Definitions.

In addition to the definitions set forth
at FAR 9.403, the following definitions
apply to this subpart:

Debarring Official. The Debarring
Official for both DOE and NNSA is the
Director, Office of Procurement and
Assistance Management, DOE, or
designee.

Suspending Official. The Suspending
Official for both DOE and NNSA is the
Director, Office of Procurement and
Assistance Management, DOE, or
designee.

7. Revise Part 913 to read as follows:

PART 913—SIMPLIFIED ACQUISITION
PROCEDURES

Subpart 913.3—Simplified Acquisition
Methods

Sec.
913.307 Forms

Subpart 913.4—Fast Payment Procedure
913.402 General.

Authority: 42 U.S.C. 7101 et seq., 41 U.S.C.
418(b); 50 U.S.C. 2401 et seq.

Subpart 913.3—Simplified Acquisition
Methods

913.307
(b))

(b) Optional Forms 347 and 348, or
DOE F 4250.3, may be used for purchase
orders using simplified acquisition
procedures. These forms shall not be
used as the contractor’s invoice. See 48
CFR 12.204 regarding the use of SF—
1449 for the acquisition of commercial
items using simplified acquisition
procedures.

Subpart 913.4—Fast Payment
Procedure

913.402 General.

The fast payment procedure
delineated in FAR subpart 13.4 is not to
be used by DOE.

PART 914—SEALED BIDDING

914.4 [Amended]

8. Redesignate sections 914.406,
914.406-3, and 914.406—4 as sections
914.407, 914.407-3, and 914.407—4,
respectively.

9. Redesignated section 914.407-3 is
amended in paragraph (e) as follows:

a. In first sentence remove “14.406—
3(e)” and “14.406—-3" and add in their
place “14.407-3(e)”” and “14.407-3,”
respectively.

b. In the second sentence remove
“14.406-3” and add in its place
“14.407-3.”

10. Redesignated section 914.407—4 is
amended as follows:

a. In the first sentence remove
“14.406—4" and add in its place
“14.407-4"

b. In the second sentence remove
14.406—4(e) and add in its place
“14.407-4(e).”

PART 915—CONTRACTING BY
NEGOTIATION

11. Section 915.606 is amended by
removing “Office of Procurement and
Assistance, Washington, DC 20585,
and adding in its place “U.S.
Department of Energy, National Energy
Technology Laboratory (PGH),
Pittsburgh, PA 15236-0940.”

PART 916—TYPES OF CONTRACTS

12. Subpart 916.6 is added to read as
follows:

Subpart 916.6—Time and Materials,
Labor Hour, and Letter Contracts

916.601 Time and Materials (DOE
coverage (c)).

(c) Limitations. The Contracting
Officer is not required to execute a
separate Determination and Findings as
required by FAR 16.601 3(c) if other file
documentation adequately justifies
contract actions.

13. Section 917.602 is amended in
paragraph (c) by removing ‘“Head of the
Agency” and adding in its place
“Secretary.”

PART 925—FOREIGN ACQUISITION

925.901 [Amended]

14. Section 925.901 is amended in
paragraph (c) by removing “Office of

Clearance and Support” and adding in
its place “Office of Contract
Management.”

PART 931—CONTRACT COST
PRINCIPLES AND PROCEDURES

15. Section 931.205-19, paragraph (h)
is revised to read as follows:

931.205-19 Insurance and Indemnification.
(DOE coverage-paragraph (h)).

(h) The contracting officer shall insert
the clause at 48 CFR 952.231-71 in non-
management and operating cost
reimbursement contracts involving work
performed at facilities owned or leased
by the Department exceeding
$100,000,000.

PART 933—PROTESTS, DISPUTES,
AND APPEALS

Subpart 933.1—Protests

933.103 [Amended]

16. Section 933.103 is amended in
paragraphs (f)(2), (j), and (k) by
removing ““Office of Clearance and
Support” and adding in its place “Office
of Contract Management.”

PART 950—EXTRAORDINARY
CONTRACTUAL ACTIONS

950.104 [Removed]
17. Section 950.104 is removed.

PART 952—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

18. Section 952.202—1 is revised to
read as follows:

952.202-1 Definitions.

(a) As prescribed in 902.200, insert
the clause at FAR 52.202-1 in all
contracts. The contracting officer shall
substitute the following for paragraph
(a) of the clause.

(a) Head of Agency means: (i) The
Secretary; (ii) Deputy Secretary; (iii) Under
Secretaries of the Department of Energy and
(iiii) the Chairman, Federal Energy
Regulatory Commission.

(b) The following shall be added as
paragraphs (h) and (i) except that they
will be designated paragraphs (g) and
(h) if Alternate I of the FAR clause is
used.

(h) The term DOE means the Department
of Energy, FERC means the Federal Energy
Regulatory Commission, and NNSA means
the National Nuclear Security
Administration.

(i) The term Senior Procurement Executive
means, for DOE:

Department of Energy—Director, Office of
Procurement and Assistance Management,
DOE;
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National Nuclear Security
Administration—Administrator for Nuclear
Security, NNSA; and

Federal Energy Regulatory Commission—
Chairman, FERC.

language indicated in the middle
column and add in its place the

19. In the table below, for each section language in the right column.

indicated in the left column remove the

Section Remove Add
952.208—7, INtrodUCIOry TEXE ..ocveevvveiiieriieiiee st 908.7101—7 oeeeiiieeeiieee et 908.1104
952.217-70, Introductory TeXt ........cccceveviiiieriiieiienieenee e 917.7403(C) vveeeeirrieniieiiee sttt 917.7403
952.227-13, INtroductory TeXt ......ccocveereeiieerieeieesiee e 927.303(C) +eervveenreeinieeniee ettt 927.303(a)(1)
952.233-2, Introductory Text ...... Clause ........ Provision
952.236-72, Introductory Text . 936.202(j) 936.202(h)
952.250-70, NOte Il ..ooiiiiiiiii s (date to be that of the Final Rule resulting from the | June 12, 1996

proposed rule herein.

20. Section 952.231-71 is added to
read as follows:

952.231-71
claims.

As prescribed in 48 CFR 931.205-19,
insert the following clause in applicable
non-management and operating
contracts:

Insurance-litigation and

Insurance-Litigation and Claims (APRIL
2002)

(a) The contractor may, with the prior
written authorization of the contracting
officer, and shall, upon the request of the
Government, initiate litigation against third
parties, including proceedings before
administrative agencies, in connection with
this contract. The contractor shall proceed
with such litigation in good faith and as
directed from time to time by the contracting
officer.

(b) The contractor shall give the
contracting officer immediate notice in
writing of any legal proceeding, including
any proceeding before an administrative
agency, filed against the contractor arising
out of the performance of this contract.
Except as otherwise directed by the
contracting officer, in writing, the contractor
shall furnish immediately to the contracting
officer copies of all pertinent papers received
by the contractor with respect to such action.
The contractor, with the prior written
authorization of the contracting officer, shall
proceed with such litigation in good faith
and as directed from time to time by the
contracting officer.

(c)(1) Except as provided in paragraph
(c)(2) of this clause, the contractor shall
procure and maintain such bonds and
insurance as required by law or approved in
writing by the contracting officer.

(2) The contractor may, with the approval
of the contracting officer, maintain a self-
insurance program; provided that, with
respect to workers’ compensation, the
contractor is qualified pursuant to statutory
authority.

(3) All bonds and insurance required by
this clause shall be in a form and amount and
for those periods as the contracting officer
may require or approve and with sureties and
insurers approved by the contracting officer.

(d) The contractor agrees to submit for the
contracting officer’s approval, to the extent
and in the manner required by the
contracting officer, any other bonds and
insurance that are maintained by the

contractor in connection with the
performance of this contract and for which
the contractor seeks reimbursement. If an
insurance cost (whether a premium for
commercial insurance or related to self-
insurance) includes a portion covering costs
made unallowable elsewhere in the contract,
and the share of the cost for coverage for the
unallowable cost is determinable, the portion
of the cost that is otherwise an allowable cost
under this contract is reimbursable to the
extent determined by the contracting officer.

(e) Except as provided in paragraphs (g)
and (h) of this clause, or specifically
disallowed elsewhere in this contract, the
contractor shall be reimbursed—

(1) For that portion of the reasonable
cost of bonds and insurance allocable to
this contract required in accordance
with contract terms or approved under
this clause, and

(2) For liabilities (and reasonable
expenses incidental to such liabilities,
including litigation costs) to third
persons not compensated by insurance
or otherwise without regard to and as an
exception to the limitation of cost or
limitation of funds clause of this
contract.

(f) The Government’s liability under
paragraph (e) of this clause is subject to
the availability of appropriated funds.
Nothing in this contract shall be
construed as implying that the Congress
will, at a later date, appropriate funds
sufficient to meet deficiencies.

(g) Notwithstanding any other
provision of this contract, the contractor
shall not be reimbursed for liabilities
(and expenses incidental to such
liabilities, including litigation costs,
counsel fees, judgment and
settlements)—

(1) Which are otherwise unallowable
by law or the provisions of this contract;
or

(2) For which the contractor has failed
to insure or to maintain insurance as
required by law, this contract, or by the
written direction of the contracting
officer.

(h) In addition to the cost
reimbursement limitations contained in
48 CFR part 31, as supplemented in 48
CFR part 931, and notwithstanding any

other provision of this contract, the
contractor’s liabilities to third persons,
including employees but excluding
costs incidental to workers’
compensation actions (and any
expenses incidental to such liabilities,
including litigation costs, counsel fees,
judgments and settlements), shall not be
reimbursed if such liabilities were
caused by contractor managerial
personnel’s—

(1) Willful misconduct,

(2) Lack of good faith, or

(3) Failure to exercise prudent
business judgment, which means failure
to act in the same manner as a prudent
person in the conduct of competitive
business; or, in the case of a non-profit
educational institution, failure to act in
the manner that a prudent person would
under the circumstances prevailing at
the time the decision to incur the cost
is made.

(i) The burden of proof shall be upon
the contractor to establish that costs
covered by paragraph (h) of this clause
are allowable and reasonable if, after an
initial review of the facts, the
contracting officer challenges a specific
cost or informs the contractor that there
is reason to believe that the cost results
from willful misconduct, lack of good
faith, or failure to exercise prudent
business judgment by contractor
managerial personnel.

(j)(1) All litigation costs, including
counsel fees, judgments and settlements
shall be differentiated and accounted for
by the contractor so as to be separately
identifiable. If the contracting officer
provisionally disallows such costs, then
the contractor may not use funds
advanced by DOE under the contract to
finance the litigation.

(2) Punitive damages are not
allowable unless the act or failure to act
which gave rise to the liability resulted
from compliance with specific terms
and conditions of the contract or written
instructions from the contracting officer.

(3) The portion of the cost of
insurance obtained by the contractor
that is allocable to coverage of liabilities
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referred to in paragraph (g)(1) of this
clause is not allowable.

(4) The term “contractor’s managerial
personnel” is defined in the Property
clause in this contract.

(k) The contractor may at its own
expense and not as an allowable cost
procure for its own protection insurance
to compensate the contractor for any
unallowable or unreimbursable costs
incurred in connection with contract
performance.

(1) If any suit or action is filed or any
claim is made against the contractor, the
cost and expense of which may be
reimbursable to the contractor under
this contract, and the risk of which is
then uninsured or is insured for less
than the amount claimed, the contractor
shall—

(1) Immediately notify the contracting
officer and promptly furnish copies of
all pertinent papers received;

(2) Authorize Department
representatives to collaborate with: in-
house or DOE-approved outside counsel
in settling or defending the claim; or
counsel for the insurance carrier in
settling or defending the claim if the
amount of the liability claimed exceeds
the amount of coverage, unless
precluded by the terms of the insurance
contract; and

(3) Authorize Department
representatives to settle the claim or to
defend or represent the contractor in
and/or to take charge of any litigation,
if required by the Department, if the
liability is not insured or covered by
bond. In any action against more than
one Department contractor, the
Department may require the contractor
to be represented by common counsel.
Counsel for the contractor may, at the
contractor’s own expense, be associated
with the Department representatives in
any such claim or litigation. (End of
Clause)

952.236-70
21. Section 952.236—70 is removed.

[Removed]

952.249-70 [Removed]
22. Section 952.249-70 is removed.

PART 970—DOE MANAGEMENT AND
OPERATING CONTRACTS

23. The authority citation for part 970
continues to read as follows:

Authority: 42 U.S.C. 2201; 42 U.S.C. 7101
et seq.; 50 U.S.C. 2401 et seq.

24. 970.3102—-05-53 is redesignated as
970.3102-05-70.

25. 970.5228-1 is amended by
revising paragraphs (e)(2), (h)
introductory language, and (j)(4) to read
as follows:

970.5228-1 Insurance-litigation and
claims.
* * * * *

(e)* L

(2) For liabilities (and reasonable expenses
incidental to such liabilities, including
litigation costs) to third persons not
compensated by insurance or otherwise
without regard to and as an exception to the
clause of this contract entitled, “Obligation of
Funds.”

* * * * *

(h) In addition to the cost reimbursement
limitations contained in 48 CFR part 31, as
supplemented by 48 CFR 970.31, and
notwithstanding any other provision of this
contract, the contractor’s liabilities to third
persons, including employees but excluding
costs incidental to worker’s compensation
actions, (and any expenses incidental to such
liabilities, including litigation costs, counsel
fees, judgments and settlements) shall not be
reimbursed if such liabilities were caused by
contractor managerial personnel’s—

* * * * *

(’) L

(4) The term “‘contractor’s managerial
personnel” is defined in clause paragraph (j)
of 48 CFR 970.5245-1.

* * * * *

[FR Doc. 02-7300 Filed 3—-27-02; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

48 CFR Parts 904, 952, and 970
RIN 1991-AB42

Acquisition Regulation: Security
Amendments to Implement Executive
Order 12829, National Industrial
Security Program

AGENCY: Department of Energy (DOE).
ACTION: Interim final rule.

SUMMARY: The Department of Energy
(DOE) is amending the Department of
Energy Acquisition Regulation (DEAR)
to implement Executive Order 12829,
National Industrial Security Program,
dated January 6, 1993, and Section 828
of the National Defense Authorization
Act for Fiscal Year 1997, and to bring
the DEAR into conformance with
existing practices. DOE is making these
changes to its security system to ensure
a uniform and simplified security
system for contractors and others
requiring access authorization for
classified national security or restricted
atomic energy information. The changes
also include a provision to allow the
Secretary of Energy to waive the
prohibition on award of a national
security contract to an entity controlled
by a foreign government if an
environmental restoration requirement
is involved.

EFFECTIVE DATE: This interim final rule
will be effective May 28, 2002.

Comment date: Comments should be
submitted on or before April 29, 2002.
ADDRESSES: Mail comments to Richard
Langston, Office of Procurement and
Assistance Policy (MA-51), U.S.
Department of Energy, 1000
Independence Ave. SW., Washington,
DC 20585.

Submit electronic comments to
richard.langston@pr.doe.gov.

FOR FURTHER INFORMATION CONTACT:
Richard B. Langston, Office of
Procurement and Assistance Policy
(MA-51), 202—-586-8247 or by
electronic mail addressed as above.

SUPPLEMENTARY INFORMATION:

I. Background
II. Explanation of Revisions
III. Procedural Requirements

A. Review Under Executive Order 12866.

B. Review Under Executive Order 12988.

C. Review Under the Regulatory Flexibility
Act.

D. Review Under the Paperwork Reduction
Act.

E. Review Under the National
Environmental Policy Act.

F. Review Under Executive Order 13132.

G. Review Under the Unfunded Mandates
Reform Act of 1995.

H. Review Under the Treasury and General
Government Appropriations Act, 1999.

I. Review Under the Small Business
Regulatory Enforcement Fairness Act of
1996.

J. Review Under Executive Order 13211.

I. Background

Executive Order 12829, National
Industrial Security Program (January 6,
1993), requires a uniform system for
classifying, safeguarding, and
declassifying national security
information. DOE is making these
changes to its security system to ensure
a uniform and simplified security
system for contractors and others
requiring access authorization for
classified national security or restricted
atomic energy information. The Federal
agencies are adopting the National
Industrial Security Program (NISP) as
the uniform Federal industrial security
program within the limitations of their
separate statutory requirements. Among
the more significant features of the new
rule is the use of a Standard Form 328,
Certificate Pertaining to Foreign
Interests, to gather information relative
to foreign ownership, control or
influence. Previously, DOE used a
separate questionnaire of its own with
more and somewhat different questions.
Now all agencies will collect the same
information. This feature will result in
the greatest savings for both contractors
and Federal agencies because agencies
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will accept each others’ clearances on a
reciprocal basis, in most circumstances.
A DOE clearance was not previously
valid for a Department of Defense (DOD)
contract and vice versa. In most
instances, a contractor interested in
seeking a contract requiring a DOE
clearance will already have either a
DOD or a DOE clearance, and there will
be no need to submit the detailed
information required to establish a
Facility Clearance.

Section 2536(a) of 10 U.S.C. prohibits
award of a DOD or DOE contract under
a national security program to an entity
controlled by a foreign government if it
is necessary for that entity to be given
access to a proscribed category of
information to perform the contract. The
cognizant Secretary is authorized to
waive this prohibition if the Secretary
determines that a waiver is essential to
the national security interests of the
United States. That prohibition is
implemented by Subpart 904.7100 of
the Department of Energy Acquisition
Regulation (DEAR).

Section 2536(b)(1)(B) of 10 U.S.C.
provides separate waiver authority for a
contract for environmental restoration,
remediation, or waste management at a
DOD or DOE facility. For such a
contract, the prohibition on award of a
contract under a national security
program to an entity controlled by a
foreign government which requires
access to a proscribed category of
information to perform the contract may
be waived only if the Secretary
concerned determines that (1) a waiver
will advance the environmental
restoration, remediation, or waste
management objectives of the cognizant
Department, (2) a waiver will not harm
the national security interests of the
United States, and (3) the entity to
which the contract is to be awarded is
controlled by a foreign government with
which the cognizant Secretary has
authority to exchange Restricted Data
under section 144.c. of the Atomic
Energy Act of 1954 (42 U.S.C. 2164(c)).
Section 904.7102 of the DEAR is being
revised to reflect this waiver authority.

In order to implement 10 U.S.C. 2536
and the National Industrial Security
Program in a timely manner, the
Department previously issued interim
guidance to its personnel in two
Acquisition Letters. Acquisition Letter
97-03 was issued February 4, 1997 to
implement the requirements of 10
U.S.C. 2536. Acquisition Letter 99—03
was issued April 2, 1999 to implement
the National Industrial Security
Program. These issuances will be
cancelled upon the effective date of this
rule.

II. Explanation of Revisions

We have made the following changes
to the DEAR:

1. Restated the authority citation.

2. Added definitions of “Access
Authorization” and “Facility
Clearance,” revised the definitions of
“Classified Information” and
“Restricted Data,” and updated the
Executive Order reference at 904.401;

3. Added the word “industrial”
between “DOE” and ‘“‘security” to
reflect the uniform nature of the DOD
and DOE industrial security programs,
added references to the applicable
Executive Orders, and substituted the
words ‘“‘Restricted Data” for the words
“national security information” in the
reference to 10 CFR part 1045 at
904.402;

4. At 904.404, the title is changed
from ‘““Contract clause” to “Solicitation
provision and contract clause,”
revisions are made in paragraphs (d)(1)
and (d)(2), and a new paragraph (d)(5)
is added;

5. Changed the title of Subpart 904.70
“Foreign Ownership, Control or
Influence Over Contractors” to “Facility
Clearance”;

6. Revised the text of 904.7000 to
substitute terminology better suited to
the National Industrial Security
Program;

7. Added a definition for “Facility
Clearance” at 904.7002;

8. Revised 904.7003 by making minor
wording changes at paragraphs (a) and
(b) for brevity and clarity;

9. Removed 904.7005, Solicitation
provision and contract clause;

10. Removed the words ““a company
owned by” which precede the words
““an entity controlled by a foreign
government”’ and changed “‘company”’
to “entity” following the words ““for
that” in 904.7100, Scope of Subpart.

11. Added an additional waiver
authority for projects involving
environmental restoration, remediation
or waste management at a DOE site from
the prohibition for the national security
program on contracting with foreign
government controlled entities in
904.7102;

12. Revised 904.7103, Solicitation
provision and contract clause, by
removing the words “with its Alternate
I” at the end of paragraph (a) and
changing the citation “952.204-74" to
read ““952.204-2"" at the end of
paragraph (b).

13. Revised the Security clause at
952.204-2 by removing the existing
paragraph (j) and adding a new
paragraph (j), Foreign Ownership
Control and Influence;

14. Replaced the current “Foreign
Ownership, Control or Influence Over

Contractor” with a new provision
entitled “Facility Clearance” at
952.204-73;

15. Removed the clause “Foreign
Ownership, Control or Influence Over
Contractor” at 952.204-74;

16. Restated the authority citation for
Part 970.

17. Revised 970.0404—1, Definitions,
to add definitions for ““Access
Authorization” and “Facility Clearance”
and to revise the definition of Restricted
Data;

18. Revised 970.0404-2, General, to
substitute a revised paragraph (a), delete
paragraphs (b) through (d) and to
redesignate the existing paragraph (e) as
paragraph (b);

19. Revised 970.0404-3,
Responsibilities of contracting officers,
to delete paragraph (a) which is
inconsistent with National Industrial
Security Program procedures.
Paragraphs (b) and (c) will be retained
but will be designated paragraphs (a)
and (b).

III. Procedural Requirements
A. Review Under Executive Order 12866

Today’s regulatory action has been
determined not to be a “significant
regulatory action” under Executive
Order 12866, ‘“Regulatory Planning and
Review” (58 FR 51735, October 4, 1993).
Accordingly, this rule is not subject to
review under that Executive Order by
the Office of Information and Regulatory
Affairs of the Office of Management and
Budget (OMB).

B. Review Under Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, ““Civil Justice
Reform,” 61 FR 4729 (February 7, 1996),
imposes on Executive agencies the
general duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; and
(3) provide a clear legal standard for
affected conduct rather than a general
standard and promote simplification
and burden reduction. With regard to
the review required by section 3(a),
section 3(b) of Executive Order 12988
specifically requires that Executive
agencies make every reasonable effort to
ensure that the regulation: (1) Clearly
specifies the preemptive effect, if any;
(2) clearly specifies any effect on
existing Federal law or regulation; (3)
provides a clear legal standard for
affected conduct while promoting
simplification and burden reduction; (4)
specifies the retroactive effect, if any; (5)
adequately defines key terms; and (6)
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addresses other important issues
affecting clarity and general
draftsmanship under any guidelines
issued by the Attorney General. Section
3(c) of Executive Order 12988 requires
Executive agencies to review regulations
in light of applicable standards in
section 3(a) and section 3(b) to
determine whether they are met or it is
unreasonable to meet one or more of
them. DOE has completed the required
review and determined that, to the
extent permitted by law, this interim
final rule meets the relevant standards
of Executive Order 12988.

C. Review Under the Regulatory
Flexibility Act

This interim final rule has been
reviewed under the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq.,
which requires preparation of an initial
regulatory flexibility analysis for any
rule that is likely to have significant
economic impact on a substantial
number of small entities. This rule,
which would implement provisions of
Executive Order 13101 concerning use
of recycled materials, would not have a
significant economic impact on small
entities. While rule requirements may
flow down to subcontractors in certain
circumstances, the costs of compliance
are not estimated to be large and, in any
event, would be reimbursable expenses
under the contract or subcontract.

Accordingly, DOE certifies that this
rule would not have a significant
economic impact on a substantial
number of small entities, and, therefore,
no regulatory flexibility analysis has
been prepared.

D. Review Under the Paperwork
Reduction Act

Information collection or record
keeping requirements contained in this
rulemaking have been previously
cleared under Office of Management
and Budget paperwork clearance
package Number 1910-0300. There are
no new burdens imposed by this rule.

E. Review Under the National
Environmental Policy Act

DOE has concluded that promulgation
of this rule falls into a class of actions
which would not individually or
cumulatively have significant impact on
the human environment, as determined
by DOE’s regulations (10 CFR part 1021,
subpart D) implementing the National
Environmental Policy Act (NEPA) of
1969 (42 U.S.C. 4321 et seq.).
Specifically, this rule is categorically
excluded from NEPA review because
the amendments to the DEAR would be
strictly procedural (categorical
exclusion A6). Therefore, this rule does

not require an environmental impact
statement or environmental assessment
pursuant to NEPA.

F. Review Under Executive Order 13132

Executive Order 13132 (64 FR 43255,
August 4, 1999) imposes certain
requirements on agencies formulating
and implementing policies or
regulations that preempt State law or
that have federalism implications.
Agencies are required to examine the
constitutional and statutory authority
supporting any action that would limit
the policymaking discretion of the
States and carefully assess the necessity
for such actions. DOE has examined
today’s rule and has determined that it
does not preempt State law and does not
have a substantial direct effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. No further action
is required by Executive Order 13132.

G. Review Under the Unfunded
Mandates Reform Act of 1995

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each agency to assess the
effects of Federal regulatory action on
State, local and tribal governments, and
the private sector. The Department has
determined that today’s regulatory
action does not impose a Federal
mandate on State, local or tribal
governments or on the private sector.

H. Review Under the Treasury and
General Government Appropriations
Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277), requires
Federal agencies to issue a Family
Policymaking Assessment for any rule
or policy that may affect family well-
being. This rulemaking will have no
impact on family well-being.

I. Review Under the Small Business
Regulatory Enforcement Fairness Act of
1996

As required by 5 U.S.C. 801, the
Department of Energy will report to
Congress promulgation of this rule prior
to its effective date. The report will state
that it has been determined that the rule
is not a “major rule” as defined by 5
U.S.C. 804(3).

J. Review Under Executive Order 13211
Executive Order 13211, Actions

Concerning Regulations That

Significantly Affect Energy Supply,

Distribution, or Use, (66 FR 28355, May
22, 2001) requires Federal agencies to

prepare and submit to the Office of
Information and Regulatory Affairs
(OIRA), Office of Management and
Budget, a Statement of Energy Effects for
any proposed significant energy action.
A “‘significant energy action” is defined
as any action by an agency that
promulgates or is expected to lead to
promulgation of a final rule, and that:
(1) Is a significant regulatory action
under Executive Order 12866, or any
successor order; and (2) is likely to have
a significant adverse effect on the
supply, distribution, or use of energy, or
(3) is designated by the Administrator of
OIRA as a significant energy action. For
any proposed significant energy action,
the agency must give a detailed
statement of any adverse effects on
energy supply, distribution, or use
should the proposal be implemented,
and of reasonable alternatives to the
action and their expected benefits on
energy supply, distribution, and use.
Today’s rule is not a significant
energy action. Accordingly, DOE has not
prepared a Statement of Energy Effects.

List of Subjects in 48 CFR Parts 904,
952 and 970

Government procurement.

Issued in Washington, DC, on March 19,
2002.

Spencer Abraham,
Secretary of Energy.

For the reasons set out in the
preamble, Chapter 9 of Title 48 of the
Code of Federal Regulations is amended
as set forth below.

1. The authority citation for parts 904
and 952 is revised to read as follows:

Authority: 42 U.S.C. 7101 et seq.; 41 U.S.C.
418b; 50 U.S.C. 2401 et seq.

PART 904—ADMINISTRATIVE
MATTERS

2. Section 904.401 is revised to read
as follows:

904.401 Definitions.

Access Authorization means an
administrative determination that an
individual is eligible for access to
classified information or is eligible for
access to, or control over, special
nuclear material.

Classified Information means
information that is classified as
Restricted Data or Formerly Restricted
Data under the Atomic Energy Act of
1954, as amended, or information
determined to require protection against
unauthorized disclosure under
Executive Order 12958, or prior
Executive Orders, which is identified as
National Security Information.

Facility Clearance means an
administrative determination that a
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facility is eligible to access, produce,
use or store classified information, or
special nuclear material.

Restricted Data means all data
concerning the design, manufacture, or
utilization of atomic weapons; the
production of special nuclear material;
or the use of special nuclear material in
the production of energy, but does not
include data declassified or removed
from the Restricted Data category
pursuant to section 142 of the Atomic
Energy Act of 1954, as amended (42
U.S.C. 2162).

3. Section 904.402 is revised to read
as follows:

904.402 General.

(a) The basis of DOE’s industrial
security requirements is the Atomic
Energy Act of 1954, as amended, and
Executive Orders 12958 and 12829.

(b) DOE security regulations
concerning restricted data are codified
at 10 CFR part 1045.

4. Section 904.404 is amended by
revising the title and paragraph (d)(1),
revising the paragraph (d)(2) heading,
revising the phrase “included in DOE
1240.2 (see current version.),
Attachment 3, and any subsequent
changes” to read “referenced in DOE N
142.1” in the second sentence of
paragraph (d)(3), and by adding (d)(5) to

read as follows:

904.404 Solicitation provision and
contract clause. [DOE Coverage—
Paragraph (d)]

(d) * *x %

(1) Security, 952.204-2. This clause is
required in contracts and subcontracts,
the performance of which involves or is
likely to involve classified information.
DOE utilizes the National Industrial
Security Program but DOE’s security
authority is derived from the Atomic
Energy Act which contains specific
language not found in other agencies’
authorities. For this reason, DOE
contracts must contain the clause at
952.204—-2 rather than the clause at FAR
52.204-2.

(2) Classification/Declassification,
952.204-70 * * *

* * * * *

(5) Facility Clearance, 952.204-73.
This solicitation provision should be
used in solicitations expected to result
in contracts and subcontracts that
require employees to possess access
authorizations.

904.70 [Amended]

5. Subpart 904.70 is amended by
revising the title “Foreign Ownership,
Control, or Influence Over Contractors”
to read “Facility Clearance.”

6. Section 904.7000 is revised to read
as follows:

904.7000 Purpose.

This subpart sets forth the Department
of Energy policies and procedures
regarding Facility Clearances for
contractors and subcontractors that
require access to classified information
or special nuclear material. A Facility
Clearance is based upon a determination
that satisfactory safeguards and security
measures are carried out for classified
activities being performed at the facility
and upon a favorable foreign ownership,
control, or influence (FOCI)
determination.

7. Section 904.7002 is amended by
adding the definition of ‘“Facility
Clearance” in alphabetical order to read
as follows:

904.7002 Definitions.

* * * * *

Facility Clearance means an
administrative determination that a
facility is eligible to access, produce,
use, or store classified information, or

special nuclear material.
* * * * *

8. Section 904.7003 is amended by
revising paragraphs (a) and (b) as
follows:

904.7003 Disclosure of foreign ownership,
control, or influence.

(a) If a contract requires a contractor
to have a Facility Clearance, DOE must
determine whether the contractor is or
may be subject to foreign ownership,
control or influence before a contract
can be awarded.

(b) If, during the performance of a
contract, the contractor comes under
FOCI, then the DOE must determine
whether a continuation of the Facility
Clearance may pose an undue risk to the
common defense and security through
the possible compromise of that
information or material. If the DOE
determines that such a threat or
potential threat exists, the contracting
officer shall consider the alternatives of
negotiating an acceptable method of
isolating the foreign interest which
owns, controls, or influences the

contractor or terminating the contract.
* * * * *

904.7005 [Removed]
9. Section 904.7005, Solicitation

provision and contract clause, is
removed.

904.7100 [Amended]

10. In Section 904.7100, remove the
words “‘a company owned by’ and
revise the word “company” following
the words ““for that” to read “‘entity’.

11. Section 904.7102 is revised to read
as follows:

904.7102 Waiver by the Secretary.

(a) 10 U.S.C. 2536(b)(1)(A) allows the
Secretary of Energy to waive the
prohibition on the award of contracts set
forth in 10 U.S.C. 2536(a) if the
Secretary determines that a waiver is
essential to the national security
interests of the United States. Any
request for a waiver regarding award of
a contract or execution of a novation
agreement shall address:

(1) Identification of the proposed
awardee and description of the control
by a foreign government;

(2) Description of the procurement
and performance requirements;

(3) Description of why a waiver is
essential to the national security
interests of the United States;

(4) The availability of other entities to
perform the work; and

(5) A description of alternate means
available to satisfy the requirement.

(b) 10 U.S.C. 2536(b)(1)(B) allows the
Secretary of Energy to waive the
prohibition on the award of contracts set
forth in 10 U.S.C. 2536(a) for
environmental restoration, remediation
or waste management contracts at a DOE
facility if the Secretary determines that
a waiver will advance the
environmental restoration, remediation
or waste management objectives of DOE;
will not harm the national security
interests of the United States; and may
be authorized because the entity to
which the contract is to be awarded is
controlled by a foreign government with
which the Secretary is authorized to
exchange Restricted Data under Section
144.c. of the Atomic Energy Act of 1954
(42 U.S.C. 2164(c)). Any request for
such a waiver regarding award of a
contract or execution of a novation
agreement shall address:

(1) Identification of the proposed
awardee and description of the control
by a foreign government;

(2) Description of the procurement
and performance requirements;

(3) A description of how the
Department’s environmental restoration,
remediation, or waste management
objectives will be advanced;

(4) A description of why a waiver will
not harm the national security interests
of the United States;

(5) The availability of other entities to
perform the work;

(6) A description of alternate means
available to satisfy the requirement; and
(7) Evidence that the entity to which
a contract is to be awarded is controlled
by a foreign government with which the

Secretary is authorized to exchange
Restricted Data under Section 144.c. of
the Atomic Energy Act of 1954 (42
U.S.C. 2164(c)).
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(c) Any request for a waiver under
paragraph (a) or (b) of this section shall
be forwarded by the Head of the
Contracting Activity to the Office of
Contract Management within the
Headquarters procurement organization.

(d) If the Secretary decides to grant a
waiver for an environmental restoration,
remediation, or waste management
contract, the Secretary shall notify
Congress of this decision. The contract
may be awarded or the novation
agreement executed only after the end of
the 45-day period beginning on the date
notification is received by the Senate
Committee on Armed Services and the
House Committee on National Security.

(e) Any request for a waiver under
this subpart shall be accompanied by
the information required by DEAR
952.204—73 that has been developed by
the Safeguards and Security Lead
Responsible Office at the contracting
activity.

12. Section 904.7103, Solicitation
provision and contract clause, is
amended by deleting the words “with
its Alternate I"” at the end of paragraph
(a) and by revising paragraph (b) to read
as follows:

904.7103 Solicitation Provision and
Contract Clause.

(a) * *x %

(b) Any contract, including those
awarded under simplified acquisition
procedures, under the national security
program which require access to
proscribed information to enable
performance, shall include the clause at
48 CFR 952.204-2.

PART 952—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

13. Section 952.204-2 is amended by
revising the clause date and paragraph
(j) to read as follows:

952.204-2 Security Requirements.

* * * * *

Security (May 2002)

* * * * *

(j) Foreign Ownership, Control or
Influence.

(1) The Contractor shall immediately
provide the cognizant security office written
notice of any change in the extent and nature
of foreign ownership, control or influence
over the Contractor which would affect any
answer to the questions presented in the
Certificate Pertaining to Foreign Interests,
Standard Form 328 or the Foreign
Ownership, Control or Influence
questionnaire executed by the Contractor
prior to the award of this contract. In
addition, any notice of changes in ownership
or control which are required to be reported
to the Securities and Exchange Commission,

the Federal Trade Commission, or the
Department of Justice shall also be furnished
concurrently to the Contracting Officer.

(2) If a Contractor has changes involving
foreign ownership, control or influence, DOE
must determine whether the changes will
pose an undue risk to the common defense
and security. In making this determination,
DOE will consider proposals made by the
Contractor to avoid or mitigate foreign
influences.

(3) If the cognizant security office at any
time determines that the Contractor is, or is
potentially, subject to foreign ownership,
control or influence, the Contractor shall
comply with such instructions as the
Contracting Officer shall provide in writing
to safeguard any classified information or
special nuclear material.

(4) The Contractor agrees to insert terms
that conform substantially to the language of
this clause, including this paragraph, in all
subcontracts under this contract that will
require subcontractor employees to possess
access authorizations. Additionally, the
Contractor must require subcontractors to
have an existing DOD or DOE Facility
Clearance or submit a completed Certificate
Pertaining to Foreign Interests, Standard
Form 328, required in DEAR 952.204-73
prior to award of a subcontract. Information
to be provided by a subcontractor pursuant
to this clause may be submitted directly to
the Contracting Officer. For purposes of this
clause, subcontractor means any
subcontractor at any tier and the term
“Contracting Officer” means the DOE
Contracting Officer. When this clause is
included in a subcontract, the term
“Contractor” shall mean Subcontractor and
the term ‘““‘contract” shall mean subcontract.

(5) The Contracting Officer may terminate
this contract for default either if the
Contractor fails to meet obligations imposed
by this clause or if the Contractor creates a
FOCI situation in order to avoid performance
or a termination for default. The Contracting
Officer may terminate this contract for
convenience if the Contractor becomes
subject to FOCI and for reasons other than
avoidance of performance of the contract,
cannot, or chooses not to, avoid or mitigate
the FOCI problem.

14. Section 952.204—73 is revised to
read as follows:

952.204-73 Facility Clearance.

As prescribed in 904.404(d)(5), insert
the following provision in all
solicitations which require the use of
Standard Form 328, Certificate
Pertaining to Foreign Interests for
contracts or subcontracts subject to the
provisions of 904.70.

Facility Clearance (May 2002)

Notices

Section 2536 of title 10, United States
Code, prohibits the award of a contract under
a national security program to an entity
controlled by a foreign government if it is
necessary for that entity to be given access to
information in a proscribed category of
information in order to perform the contract

unless a waiver is granted by the Secretary
of Energy. In addition, a Facility Clearance
and foreign ownership, control and influence
(FOCI) information are required when the
contract or subcontract to be awarded is
expected to require employees to have access
authorizations.

Offerors who have either a Department of
Defense or a Department of Energy Facility
Clearance generally need not resubmit the
following foreign ownership information
unless specifically requested to do so.
Instead, provide your DOE Facility Clearance
code or your DOD assigned commercial and
government entity (CAGE) code. If uncertain,
consult the office which issued this
solicitation.

(a) Use of Certificate Pertaining to Foreign
Interests, Standard Form 328.

(1) The contract work anticipated by this
solicitation will require access to classified
information or special nuclear material. Such
access will require a Facility Clearance for
the Contractor organization and access
authorizations (security clearances) for
Contractor personnel working with the
classified information or special nuclear
material. To obtain a Facility Clearance the
offeror must submit a Certificate Pertaining to
Foreign Interests, Standard Form 328, and all
required supporting documents to form a
complete Foreign Ownership, Control or
Influence (FOCI) Package.

(2) Information submitted by the offeror in
response to the Standard Form 328 will be
used solely for the purposes of evaluating
foreign ownership, control or influence and
will be treated by DOE, to the extent
permitted by law, as business or financial
information submitted in confidence.

(3) Following submission of a Standard
Form 328 and prior to contract award, the
Contractor shall immediately submit to the
Contracting Officer written notification of
any changes in the extent and nature of FOCI
which could affect the offeror’s answers to
the questions in Standard Form 328.
Following award of a contract, the Contractor
must immediately submit to the cognizant
security office written notification of any
changes in the extent and nature of FOCI
which could affect the offeror’s answers to
the questions in Standard Form 328. Notice
of changes in ownership or control which are
required to be reported to the Securities and
Exchange Commission, the Federal Trade
Commission, or the Department of Justice
must also be furnished concurrently to the
cognizant security office.

(b) Definitions.

(1) Foreign Interest means any of the
following:

(i) A foreign government, foreign
government agency, or representative of a
foreign government;

(ii) Any form of business enterprise or legal
entity organized, chartered or incorporated
under the laws of any country other than the
United States or its possessions and trust
territories; and

(iii) Any person who is not a citizen or
national of the United States.

(2) Foreign Ownership, Control, or
Influence (FOCI) means the situation where
the degree of ownership, control, or influence
over a Contractor by a foreign interest is such
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that a reasonable basis exists for concluding
that compromise of classified information or
special nuclear material may result.

(¢) Facility Clearance means an
administrative determination that a facility is
eligible to access, produce, use or store
classified information, or special nuclear
material. A Facility Clearance is based upon
a determination that satisfactory safeguards
and security measures are carried out for the
activities being performed at the facility. It is
DOE policy that all Contractors or
Subcontractors requiring access
authorizations be processed for a Facility
Clearance at the level appropriate to the
activities being performed under the contract.
Approval for a Facility Clearance shall be
based upon:

(1) A favorable foreign ownership, control,
or influence (FOCI) determination based
upon the Contractor’s response to the ten
questions in Standard Form 328 and any
required, supporting data provided by the
Contractor;

(2) A contract or proposed contract
containing the appropriate security clauses;

(3) Approved safeguards and security plans
which describe protective measures
appropriate to the activities being performed
at the facility;

(4) An established Reporting Identification
Symbol code for the Nuclear Materials
Management and Safeguards Reporting
System if access to nuclear materials is
involved;

(5) A survey conducted no more than 6
months before the Facility Clearance date,
with a composite facility rating of
satisfactory, if the facility is to possess
classified matter or special nuclear material
at its location;

(6) Appointment of a Facility Security
Officer, who must possess or be in the
process of obtaining an access authorization
equivalent to the Facility Clearance; and, if
applicable, appointment of a Materials
Control and Accountability Representative;
and

(7) Access authorizations for key
management personnel who will be
determined on a case-by-case basis, and must
possess or be in the process of obtaining
access authorizations equivalent to the level
of the Facility Clearance.

(d) A Facility Clearance is required prior to
the award of a contract requiring access to
classified information and the granting of any
access authorizations under a contract. Prior
to award of a contract, the DOE must
determine that award of the contract to the
offeror will not pose an undue risk to the
common defense and security as a result of
its access to classified information or special
nuclear material in the performance of the
contract. The Contracting Officer may require
the offeror to submit such additional
information as deemed pertinent to this
determination.

(e) A Facility Clearance is required even for
contracts that do not require the Contractor’s
corporate offices to receive, process,
reproduce, store, transmit, or handle
classified information or special nuclear
material, but which require DOE access
authorizations for the Contractor’s employees
to perform work at a DOE location. This type

facility is identified as a non-possessing
facility.

(f) Except as otherwise authorized in
writing by the Contracting Officer, the
provisions of any resulting contract must
require that the contractor insert provisions
similar to the foregoing in all subcontracts
and purchase orders. Any Subcontractors
requiring access authorizations for access to
classified information or special nuclear
material shall be directed to provide
responses to the questions in Standard Form
328, Certificate Pertaining to Foreign
Interests, directly to the prime contractor or
the Contracting Officer for the prime
contract.

Notice to Offerors—Contents Review (Please
Review Before Submitting)

Prior to submitting the Standard Form 328,
required by paragraph (a)(1) of this clause,
the offeror should review the FOCI
submission to ensure that:

(1) The Standard Form 328 has been signed
and dated by an authorized official of the
company;

(2) If publicly owned, the Contractor’s most
recent annual report, and its most recent
proxy statement for its annual meeting of
stockholders have been attached; or, if
privately owned, the audited, consolidated
financial information for the most recently
closed accounting year has been attached;

(3) A copy of the company’s articles of
incorporation and an attested copy of the
company’s by-laws, or similar documents
filed for the company’s existence and
management, and all amendments to those
documents;

(4) A list identifying the organization’s
owners, officers, directors, and executive
personnel, including their names, social
security numbers, citizenship, titles of all
positions they hold within the organization,
and what clearances, if any, they possess or
are in the process of obtaining, and
identification of the government agency(ies)
that granted or will be granting those
clearances; and

(5) A summary FOCI data sheet.

Note: A FOCI submission must be attached
for each tier parent organization (i.e. ultimate
parent and any intervening levels of
ownership). If any of these documents are
missing, award of the contract cannot be
completed.

952.204-74
15. Section 952.204—74 is removed.

16. The authority citation for Part 970
continues to read as follows:

Authority: 42 U.S.C. 2201; 42 U.S.C. 7101
et seq.; 50 U.S.C. 2401 et seq.

[Removed]

PART 970—DOE MANAGEMENT AND
OPERATING CONTRACTS

17. Section 970.0404—1, Definitions, is
amended by adding, in alphabetical
order, definitions for “Access
Authorization” and “Facility Clearance”
and revising the definition of
“Restricted Data” to read as follows:

970.0404-1 Definitions.

Access Authorization means an
administrative determination that an
individual is eligible for access to
classified information or is eligible for
access to, or control over, special
nuclear material.

* * * * *

Facility Clearance means an
administrative determination that a
facility is eligible to access, produce,
use or store classified information or
special nuclear material.

Restricted Data means all data
concerning design, manufacture, or
utilization of atomic weapons; the
production of special nuclear material;
or the use of special nuclear material in
the production of energy; but shall not
include data declassified or removed
from the Restricted Data category
pursuant to section 142 of the Atomic
Energy Act of 1954, as amended, (42
U.S.C. 2162).

18. Section 970.0404—2, General, is
revised to read as follows:

970.0404-2 General.

(a) Guidance regarding the National
Industrial Security Program as
implemented by the Department of
Energy may be found at 904.4,
Safeguarding Classified Information
Within Industry. Additional information
concerning contractor ownership when
national security or atomic energy
information is involved may be found at
904.70. Information regarding contractor
ownership involving national security
program contracts may be found at
904.71.

(b) Executive Order 12333, United
States Intelligence Activities, provides
for the organization and control of
United States foreign intelligence and
counterintelligence activities. DOE has
established a counterintelligence
program subject to this Executive Order
which is described in DOE Order 5670.3
(as amended). All DOE elements,
including management and operating
contractors and other contractors
managing DOE-owned facilities which
require access authorizations, should
undertake the necessary precautions to
ensure that DOE and covered Contractor
personnel, programs and resources are
properly protected from foreign
intelligence threats and activities.

19. Section 970.0404-3,
Responsibilities of contracting officers,
is amended by removing paragraph (a)
and redesignating paragraphs (b) and (c)
as paragraphs (a) and (b).

[FR Doc. 02—7298 Filed 3—27—-02; 8:45 am]
BILLING CODE 6450-01-P
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DEPARTMENT OF TRANSPORTATION

Transportation Security Administration

49 CFR Part 1510
[Docket No. TSA—2001-11120]
RIN 2110-AA01

Imposition and Collection of
Passenger Civil Aviation Security
Service Fees; Amendment; Reopening
of Comment Period.

AGENCY: Transportation Security
Administration, DOT.

ACTION: Interim final rule; amendment;
reopening of comment period.

SUMMARY: On December 31, 2001, the
Transportation Security Administration
(TSA) published an interim final rule on
the imposition and collection of
Passenger Civil Aviation Security
Service Fees (September 11th Security
Fees). The comment period closed on
March 1, 2002. Since that time,
however, TSA has tentatively
determined that some of the data direct
air carriers and foreign air carriers are
required to submit in the quarterly
reports pursuant to § 1510.17 of the
interim final rule may be overinclusive.
This action amends the requirements
under § 1510.17(b) and (c) and reopens
the comment period solely with respect
to those paragraphs until April 30, 2002.
So that TSA may review and consider
all comments received on this action,
the first quarterly report due by April
30, 2002, need not be submitted until
July 31, 2002, i.e., the same date the
second quarterly report is due. TSA
intends to provide a form for the data
required in the quarterly reports and
will publish the form together with
guidance in the Federal Register and on
DOT’s Web site prior to July 31, 2002.
DATES: This amendment to the interim
final rule is effective on March 28, 2002.
Comments only with respect to this
action, which amends the reporting
requirements under § 1510.17 of the
interim final rule, will be accepted
through April 30, 2002.

ADDRESSES: Submit written, signed
comments only with respect to this
action to TSA Docket No. 2001-11120,
the Docket Clerk, U.S. DOT Dockets,
Room PL-401, 400 Seventh Street, SW.,
Washington, DC 20590-0001. All
comments received will be available for
examination at the above address
between 9 a.m. and 5 p.m., e.t.,, Monday
through Friday, except Federal holidays.
Those desiring notification of receipt of
comments must include a self-
addressed, stamped envelope or
postcard on which the following

statement is made: “Comments to
Docket No. TSA—-2001-11120.” The post
card will be date stamped and mailed to
the sender. Comments also may be sent
electronically to the Dockets
Management System (DMS) at: http://
dms.dot.gov at any time. Those who
wish to file comments electronically
should follow the instructions on the
DMS Web site.

FOR FURTHER INFORMATION CONTACT: For
guidance involving technical matters: A.
Thomas Park, Acting Deputy Chief
Financial Officer, Department of
Transportation, Office of the Secretary,
Office of the Assistant Secretary for
Budget and Programs, 400 Seventh St.,
SW., Room 10101, Washington, DC
20590; telephone (202) 366—9192. For
other guidance: Rita M. Maristch,
Department of Transportation, Office of
the General Counsel, Office of
Environmental, Civil Rights and General
Law, 400 Seventh St., SW., Room 10102,
Washington, DC 20590; telephone (202)
366—9161. Office hours are from 9 a.m.
to 5:30 p.m., e.t. Monday through
Friday, except Federal holidays.

SUPPLEMENTARY INFORMATION:

Availability of the Interim Final Rule
and Comments Received

An electronic copy of this document
may be downloaded using a modem and
suitable communications software from
the Government Printing Office’s
Electronic Bulletin Boards Service at
(202) 512—-1661. Internet users may
reach the Federal Register’s Home Page
at: http://www.nara.gov/fedreg and the
Government Printing Office’s database
at: http://www.access.gpo.gov.

Internet users can access this
document and all comments received by
TSA through DOT’s docket management
system Web site, http://dms.dot.gov. It
is available 24 hours each day, 365 days
each year. Please follow the instructions
online for more information and help.

Small Entity Inquiries

The Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996 requires TSA to comply with small
entity requests for information and
advice about compliance with statutes
and regulations within TSA’s
jurisdiction. However, because TSA was
established on November 19, 2001,
pursuant to Aviation and Transportation
Security Act, Public Law 107-71, it does
not yet have the infrastructure or
personnel to provide such information
and guidance. Until such time that it
does, the Office of the Secretary of
Transportation will handle all SBREFA
inquiries. Accordingly, any small entity
that has a question regarding this

document may contact the individuals
listed under the caption FOR FURTHER
INFORMATION CONTACT.

Background

On December 31, 2001, TSA
published an interim final rule that
imposes a $2.50 fee on each air carrier
passenger enplanement in order to help
pay for the Federal government’s costs
in providing aviation security services.
See 66 FR 67698 (to be codified at 49
CFR part 1510). Passengers may not be
charged for more than two
enplanements per one-way trip or more
than four enplanements per round trip.
The fee, commonly referred to as the
September 11th Security Fee, was
authorized in the landmark Aviation
and Transportation Security Act, which
was signed into law by President Bush
on November 19, 2001. Public Law
107-71. The September 11th Security
Fees will help pay for passenger and
baggage screeners, security managers
and law enforcement personnel at
airports, and other aviation security
efforts, such as the purchase of
explosive detection systems.

According to the interim final rule,
direct air carriers, both domestic and
foreign, were required to begin
collecting the September 11th Security
Fee for enplanements originating from
U.S. airports beginning February 1,
2002, and transmitting them to DOT’s
newly established TSA. In addition, the
interim final rule at § 1510.17 requires
direct air carriers and foreign air carriers
to submit quarterly reports to TSA.
More specifically, § 1510.17(b) requires
that the quarterly reports state the direct
air carrier or foreign air carrier involved,
the total security service fee imposed,
collected, refunded and remitted, the
number of enplanements for which a fee
was collected, the total number of
frequent flyer and nonrevenue
passengers, and the total number of
enplanements for which the fee was not
collected. The reports must explain why
any fee imposed under 49 CFR part
1510 was not collected.

Since the publication of the interim
final rule, TSA has had an opportunity
to review the data to be included in the
quarterly report and tentatively believes
that some of the data may be
overinclusive. Based on its review, TSA
believes that the following data would
provide the necessary information it
seeks and therefore amends §1510.17(b)
to require that all quarterly reports state:
(1) The direct air carrier or foreign air
carrier involved;

(2) The total amount of September
11th Security Fees imposed on
passengers in U.S. currency for each
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month during the previous quarter of
the calendar year;

(3) The net amount of September 11th
Security Fees collected in U.S. currency
by the direct air carrier or foreign air
carrier for each month during the
previous quarter of the calendar year;

(4) The total amount of September
11th Security Fees refunded in U.S.
currency by the direct air carrier or
foreign air carrier for each month during
the previous quarter of the calendar
year; and

(5) The total amount of September
11th Security Fees remitted in U.S.
currency by the direct air carrier or
foreign air carrier for each month during
the previous quarter of the calendar
year.

This interim final rule also amends
§1510.17(c) to reflect that direct air
carriers and foreign air carriers must
submit their reports to TSA on the last
day of the calendar month following the
quarter of the calendar year in which
the fees were imposed.

TSA will consider public comment
through April 30, 2002, solely with
respect to § 1510.17(b) and (c), as
amended. Given this fact, TSA has
determined that the first quarterly
report, which, according to the rule, is
due by April 30, 2002, must now be
submitted together with, or prior to, the
second quarterly report for this calendar
year, which is due by July 31, 2002.
TSA intends to provide a form for the
data required in the quarterly reports
and will publish the form together with
guidance in the Federal Register and on
DOT’s Web site prior to July 31, 2002.

Good Cause for Immediate Adoption

Section 44940(d)(1) of title 49, U.S.C.,
explicitly exempts the imposition of the
civil aviation security service fees
authorized in section 44940 from the
procedural rulemaking notice and
comment procedures set forth in 5
U.S.C. 553. Apart from that exemption,
it would have been impractical and
contrary to the public interest to provide
for notice and comment before issuing
the interim final rule on December 31,
2002. Immediate action was necessary
to begin collecting the security service
fees provided for by the statute.
However, TSA sought comments on the
interim final rule through March 1, 2002
and is in the process of reviewing those
comments. In the meantime, TSA seeks
comments on this action amending the
reporting requirements under § 1510.17
through April 30, 2002, but will
consider comments filed late to the
extent practicable. TSA may further
amend the interim final rule in light of
the comments it receives.

Paperwork Reduction Act

On January 31, 2002, TSA published
a notice in the Federal Register
announcing that it had submitted a
request for emergency processing of a
public information collection to the
Office of Management and Budget
(OMB) regarding the quarterly reporting
requirements in § 1510.17 of the interim
final rule. On that same date, OMB
approved the information collection
contained in the interim final rule and
assigned it OMB control number 2110-
0001. This collection of information is
approved through July 31, 2002. See 67
FR 7582, February 19, 2002. TSA has
determined that this action, which
amends §1510.17 of the interim final
rule, will reduce the collection of
information burdens originally required
by that section and approved by OMB.
Therefore, it is not necessary for TSA to
apply to OMB for additional emergency
approval with respect to this action, but
prior to July 31, 2002, TSA will apply
for a three-year extension as well as
approval of the information collection
form it is developing. Interested parties
are invited to send comments regarding
any aspect of the information collection
requirements, including, but not limited
to: (1) Whether the collection of
information is necessary for the
performance of TSA, including whether
the information has practical utility; (2)
the accuracy of the estimated burden
that DOT has provided to OMB; (3)
ways to enhance the quality, utility, and
clarity of the collection of information,
and (4) ways to minimize the collection
burden without reducing the quality of
the information collected.

Economic Analyses

This rulemaking action is taken in an
emergency situation within the meaning
of Section 6(a)(3)(D) of Executive Order
12866, Regulatory Planning and Review.
It also is considered an emergency
regulation under Paragraph 11g of the
Department’s Regulatory Policies and
Procedures. In addition, it is a
significant rule within the meaning of
the Executive Order and Department’s
policies and procedures because it may
impose significant costs on air carriers
and foreign air carriers. An assessment
in accordance with the Executive Order
will be conducted in the future. No
additional regulatory analysis or
evaluation accompanies this rule. TSA
has not assessed whether this rule will
have a significant economic impact on
a substantial number of small entities as
defined in the Regulatory Flexibility Act
of 1980. When no notice of proposed
rulemaking has first been published, the

Regulatory Flexibility Act does not
apply.

OMB has reviewed this rulemaking
action under the provisions of section
6(a)(3)(D) Executive Order 12866.

Executive Order 13132, Federalism

TSA has analyzed this amendment to
its interim final rule published on
December 31, 2001, under the principles
and criteria of Executive Order 13132,
Federalism. TSA has determined that
the interim final rule, as amended, will
not have a substantial direct effect on
the States, or the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, TSA
has determined that this rulemaking
action does not have federalism
implications.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (the Act), enacted as Public Law
104—4 on March 22, 1995, is intended,
among other things, to curb the practice
of imposing unfunded Federal mandates
on State, local, and tribal governments.
Title II of the Act requires each Federal
agency to prepare a written statement
assessing the effects of any Federal
mandate in a proposed or final agency
rule that may result in a $100 million or
more expenditure (adjusted annually for
inflation) in any one year by State, local,
and tribal governments, in the aggregate,
or by the private sector.

The requirements of Title II of the Act
do not apply when rulemaking actions
are taken without the issuance of a
notice of proposed rulemaking.
Accordingly, the TSA has not prepared
a statement under the Act.

Environmental Review

TSA has reviewed this action for
purposes of the National Environmental
Policy Act of 1969 (42 U.S.C. 4321—
4347) and has determined that this
action will not have a significant effect
on the human environment.

Energy Impact

The energy impact of this rule has
been assessed in accordance with the
Energy Policy and Conservation Act
(EPCA) Public Law 94-163, as amended.
(42 U.S.C. 6362). It has been determined
that this rule is not a major regulatory
action under the provisions of the
EPCA.

List of Subjects in 49 CFR Part 1510

Accounting, Auditing, Air carriers,
Air transportation, Enforcement, Federal
oversight, Foreign air carriers, Reporting
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and recordkeeping requirements,
Security measures.

Issued in Washington, DC, on March 25,
2002.
John W. Magaw,
Under Secretary of Transportation for
Security.

Accordingly, part 1510 of Title 49
CFR is amended as follows:

PART 1510—PASSENGER CIVIL
AVIATION SECURITY SERVICE FEES

1. The authority citation for part 1510
continues to read as follows:

Authority: 49 U.S.C. 44940.

2. Paragraphs (b) and (c) of §1510.17
are revised to read as follows:

§1510.17 Reporting requirements.
* * * * *

(b) Quarterly reports must state:

(1) The direct air carrier or foreign air
carrier involved;

(2) The total amount of September
11th Security Fees imposed on
passengers in U.S. currency for each
month during the previous quarter of
the calendar year;

(3) The net amount of September 11th
Security Fees collected in U.S. currency
by the direct air carrier or foreign air
carrier for each month during the
previous quarter of the calendar year;

(4) The total amount of September
11th Security Fees refunded in U.S.
currency by the direct air carrier or
foreign air carrier for each month during
the previous quarter of the calendar
year; and

(5) The total amount of September
11th Security Fees remitted in U.S.
currency by the direct air carrier or
foreign air carrier for each month during
the previous quarter of the calendar
year.

(1) Redfish
(2) squid

(3) Shrimp
(4) Shrimp

(c) The report must be filed by the last
day of the calendar month following the
quarter of the calendar year in which
the fees were imposed.

[FR Doc. 02-7652 Filed 3-26-02; 2:29 pm]
BILLING CODE 4910-62-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 300
[1.D. 031902D]

Notification of U.S. Fish Quotas and an
Effort Allocation in the Northwest
Atlantic Fisheries Organization (NAFO)
Regulatory Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notification of U.S. fish quotas
and an effort allocation.

SUMMARY: NMFS announces that fish
quotas and an effort allocation are
available for harvest by U.S. fishermen
in the NAFO Regulatory Area. This
action is necessary to make available to
U.S. fishermen a fishing privilege on an
equitable basis.

DATES: All fish quotas and the effort
allocation are effective March 28, 2002,
through December 31, 2002. Expressions
of interest regarding U.S. fish quota
allocations for all species except 3L
shrimp will be accepted throughout
2002. Expressions of interest regarding
the U.S. 3L shrimp quota allocation and
the 3M shrimp effort allocation will be
accepted through April 29, 2002.

ADDRESSES: Expressions of interest
regarding the U.S. effort allocation and
quota allocations should be made in
writing to Patrick E. Moran in the NMFS
Office of Sustainable Fisheries, at 1315
East-West Highway, Silver Spring,
Maryland 20910 (phone: 301-713-2276,
fax: 301-713-2313, e-mail:
pat.moran@noaa.gov).

Information relating to NAFO fish
quotas, NAFO Conservation and
Enforcement Measures, and the High
Seas Fishing Compliance Act (HSFCA)
Permit is available from Jennifer L.
Anderson at the NMFS Northeast
Regional Office at One Blackburn Drive,
Gloucester, Massachusetts 01930
(phone: 978-281-9226, fax: 978—-281—
9394, e-mail:
jennifer.anderson@noaa.gov) and from
NAFO on the World Wide Web at
http://www.nafo.ca.

FOR FURTHER INFORMATION CONTACT:
Patrick E. Moran, 301-713-2276.

SUPPLEMENTARY INFORMATION:

Background

NAFO has established and maintains
conservation measures in its Regulatory
Area that include one effort limitation
fishery as well as fisheries with total
allowable catches (TACs) and member
nation quota allocations. The principal
species managed are cod, flounder,
redfish, American plaice, halibut,
capelin, shrimp, and squid. At the 2002
NAFO Special Meeting, the United
States received fish quota allocations for
three NAFO stocks and an effort
allocation for one NAFO stock to be
fished during 2002. The species,
location, and allocation (in metric tons
or effort) of these U.S. fishing
opportunities are as follows:

NAFO Division 3M 69 mt
NAFO Subareas 3 & 4 453 mt
NAFO Division 3L 67 mt

NAFO Division 3M 1 vessel/100 days

U.S. Fish Quota Allocations

All U.S. fish quota allocations in
NAFO are available to be taken by U.S.
vessels in possession of a valid HSFCA
permit, which is available from the
NMFS Northeast Regional Office (see
ADDRESSES). All expressions of interest
should be directed in writing to Patrick
E. Moran in the NMFS Office of
Sustainable Fisheries (see DATES and
ADDRESSES). Letters of interest from U.S.
vessel owners should include the name,
registration and home port of the
applicant vessel as required by NAFO in
advance of fishing operations. In

addition, any available information on
intended target species and time of
fishing operations should be included. If
necessary to ensure equitable access by
U.S. vessel owners, NMFS may need to
promulgate regulations designed to
choose one or more U.S. applicants from
among expressions of interest.

Note that vessels issued valid HSFCA
permits under 50 CFR part 300 are
exempt from multispecies permit, mesh
size, effort-control, and possession limit
restrictions, specified in 50 CFR parts
648.4, 648.80, 648.82 and 648.86,
respectively, while transiting the U.S.
exclusive economic zone (EEZ) with

multispecies on board the vessel or
landing multispecies in U.S. ports that
were caught while fishing in the NAFO
Regulatory Area, provided:

(1) The vessel operator has a letter of
authorization on board the vessel issued
by the Regional Administrator;

(2) For the duration of the trip, the
vessel fishes exclusively in the NAFO
Regulatory Area and does not harvest
fish in, or possess fish harvested in or
from, the U.S. EEZ;

(3) When transiting the U.S. EEZ, all
gear is properly stowed in accordance
with one of the applicable methods
specified in § 648.23(b); and
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(4) The vessel operator complies with
the HSFCA permit and all NAFO
conservation and enforcement measures
while fishing in the NAFO Regulatory
Area.

U.S. 3M Effort Allocation

Expressions of interest in harvesting
the U.S. portion of the 2002 NAFO 3M
shrimp effort allocation (1 vessel/100
days) will be accepted from owners of
U.S. vessels in possession of a valid
HSFCA permit. All expressions of
interest should be directed in writing to
Patrick E. Moran in the NMFS Office of
Sustainable Fisheries (see DATES and
ADDRESSES).

Letters of interest from U.S. vessel
owners should include the name,
registration and home port of the
applicant vessel as required by NAFO in
advance of fishing operations. In the
event that multiple expressions of
interest are made by U.S. vessel owners,
NMFS may need to promulgate
regulations designed to choose one U.S.
applicant from among expressions of
interest.

NAFO Conservation and Management
Measures

Relevant NAFO Conservation and
Enforcement Measures include, but are
not limited to, maintenance of a fishing
logbook with NAFO-designated entries;
adherence to NAFO hail system
requirements; presence of an on-board
observer; deployment of a functioning,
autonomous vessel monitoring system;
and adherence to all relevant minimum
size, gear, bycatch, and other
requirements. Further details regarding
these requirements are available from
the NMFS Northeast Regional Office,
and can also be found in the current
NAFO Conservation and Enforcement
Measures on the Internet (see
ADDRESSES).

Chartering Arrangements

In the event that no adequate
expressions of interest in harvesting the
U.S. portion of the 2002 NAFO 3L
shrimp quota allocation and/or 3M
shrimp effort allocation are made on
behalf of U.S. vessels, expressions of
interest will be considered from U.S.
fishing interests intending to make use
of vessels of other NAFO Parties under
chartering arrangements to fish the 2002
U.S. quota allocation for 3L shrimp and/
or the effort allocation for 3M shrimp.
Under NAFO rules in effect through
2002, a vessel registered to another
NAFO Contracting Party may be
chartered to fish the U.S. allocations
provided that written consent for the
charter is obtained from the vessel’s flag
state and the U.S. allocations are

transferred to that flag state. Such a
transfer must be adopted by NAFO
Parties through a mail voting process.

A NAFO Contracting Party wishing to
enter into a chartering arrangement with
the U.S. must be in full current
compliance with the requirements
outlined in the NAFO Convention and
Conservation and Enforcement
Measures including, but not limited to,
submission of the following reports to
the NAFO Executive Secretary:
Provisional monthly catches within 30
days following the calender month in
which the catches were made;
provisional monthly fishing days in
Division 3M within 30 days following
the calender month in which the
catches were made; provisional daily
catches of shrimp taken from Division
3L; observer reports within 30 days
following the completion of a fishing
trip; and an annual statement of actions
taken in order to comply with the NAFO
Convention. Furthermore, the U.S. may
also consider a Contracting Party’s
previous compliance with the NAFO
incidental catch limits, as outlined in
the NAFO Conservation and
Enforcement Measures, before entering
into a chartering arrangement.

Expressions of interest from U.S.
fishing interests intending to make use
of vessels from another NAFO Party
under chartering arrangements should
include information required by NAFO
regarding the proposed chartering
operation, including: the name,
registration and flag of the intended
vessel; a copy of the charter; the fishing
opportunities granted; a letter of consent
from the vessel’s flag State; the date
from which the vessel is authorized to
commence fishing on these
opportunities; and the duration of the
charter (not to exceed 6 months). More
details on NAFO requirements for
chartering operations are available from
NMEFS (see ADDRESSES). In addition,
expressions of interest for chartering
operations should be accompanied by a
detailed description of anticipated
benefits to the United States. Such
benefits might include, but are not
limited to, the use of U.S. processing
facilities/personnel; the use of U.S.
fishing personnel; other specific
positive effects on U.S. employment;
evidence that fishing by the chartered
vessel would actually take place; and
documentation of the physical
characteristics and economics of the
fishery for future use by the U.S. fishing
industry.

In the event that multiple expressions
of interest are made by U.S. fishing
interests proposing the use of chartering
operations, the information submitted
regarding benefits to the United States

will be used in making a selection. In
the event that applications by U.S.
fishing interests proposing the use of
chartering operations are considered, all
applicants will be made aware of the
allocation decision as soon as possible.
Once the allocation has been awarded
for use in a chartering operation, NMFS
will immediately take appropriate steps
to transfer the U.S. 3M shrimp effort
allocation to the vessel (pending
approval by NAFO).

All individuals/companies submitting
expressions of interest to NMFS will be
contacted once the allocation has been
awarded. Please note that once the U.S.
portion of the 2002 NAFO 3L or 3M
shrimp allocation is awarded to a U.S.
vessel or a specified chartering
operation, it may not be transferred
without the express, written consent of
NMFS.

Dated: March 21, 2002.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 02—-7512 Filed 3—27-02; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 011218304-1304-01; 1.D.
032502B]

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod by
Vessels Catching Pacific Cod for
Processing by the Offshore
Component in the Central Regulatory
Area of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is prohibiting directed
fishing for Pacific cod by vessels
catching Pacific cod for processing by
the offshore component in the Central
Regulatory Area of the Gulf of Alaska
(GOA). This action is necessary to
prevent exceeding the A season amount
of the Pacific cod total allowable catch
(TAC) apportioned to vessels catching
Pacific cod for processing by the
offshore component of the Central
Regulatory Area of the GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), March 25, 2002, until 1200
hrs, A.l.t., September 1, 2002.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586-7228.
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SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The 2002 A season Pacific cod TAC
apportioned to vessels catching Pacific
cod for processing by the offshore
component in the Central Regulatory
Area is 1,487 metric tons (mt) as
established by an emergency rule
implementing 2002 harvest
specifications and associated
management measures for the
groundfish fisheries off Alaska (67 FR
956, January 8, 2002).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the A season amount of
the Pacific cod TAC apportioned to
vessels catching Pacific cod for
processing by the offshore component of

the Central Regulatory Area of the GOA
will be reached. In accordance with
§679.20(a)(11)(iii), Pacific cod bycatch
taken between the closure of the A
season and opening of the B season
shall be deducted from the B season
TAC apportionment. Therefore, the
Regional Administrator is establishing a
directed fishing allowance of 1,487 mt.
In accordance with §679.20(d)(1)(iii),
the Regional Administrator finds that
this directed fishing allowance will
soon be reached. Consequently, NMFS
is prohibiting directed fishing for Pacific
cod by vessels catching Pacific cod for
processing by the offshore component in
the Central Regulatory Area of the GOA.

Maximum retainable bycatch amounts
may be found in the regulations at
§679.20(e) and ().

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
finds that the need to immediately
implement this action to prevent
exceeding the amount of the 2002 A
season Pacific cod TAC specified for the
offshore component in the Central

Regulatory Area of the GOA constitutes
good cause to waive the requirement to
provide prior notice and opportunity for
public comment pursuant to the
authority set forth at 5 U.S.C.
553(b)(3)(B) and 50 CFR
679.20(b)(3)(iii)(A), as such procedures
would be unnecessary and contrary to
the public interest. Similarly, the need
to implement these measures in a timely
fashion to prevent exceeding the 2002 A
season Pacific cod TAC specified for the
offshore component in the Central
Regulatory Area of the GOA constitutes
good cause to find that the effective date
of this action cannot be delayed for 30
days. Accordingly, under 5 U.S.C.
553(d), a delay in the effective date is
hereby waived.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: March 25, 2002.

John H. Dunigan,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 02-7490 Filed 3-25-02; 2:28 pm]
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE

Farm Service Agency

7 CFR Part 760

RIN 0560-AG08
Dairy Indemnity Payment Program

AGENCY: Farm Service Agency, USDA.
ACTION: Final rule.

SUMMARY: This final rule amends the
authority citation for the Dairy
Indemnity Payment Program (DIPP)
regulations to cover the expenditure of
additional funds appropriated under the
Agriculture, Rural Development, Food
and Drug Administration, and Related
Agencies Appropriations Act, 2002. The
DIPP indemnifies dairy farmers and
manufacturers for losses suffered due to
contamination of milk and milk
products, through no fault of their own.

EFFECTIVE DATE: March 28, 2002.

FOR FURTHER INFORMATION CONTACT.:
Elizabeth Hill, Agricultural Program
Specialist, Price Support Division, FSA,
USDA, STOP 0512, 1400 Independence
Avenue, SW., Washington, DC 20250—
0512; telephone (202) 720-9888; e-mail
address is

Elizabeth Hill@wdc.usda.gov.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This rule has been determined to be
not significant for purposes of Executive
Order 12866 and therefore has not been
reviewed by the Office of Management
and Budget (OMB).

Federal Assistance Program

The title and number of the Federal
Assistance Program, as found in the
Catalog of Federal Domestic Assistance,
to which this rule applies are Dairy
Indemnity Payments, Number 10.053.

Regulatory Flexibility Act

It has been determined that the
Regulatory Flexibility Act is not
applicable to this final rule because the
Farm Service Agency is not required by
5 U.S.C. 533 or any other provision of
law to publish a notice of proposed
rulemaking with respect to the subject
matter of these determinations.

Environmental Evaluation

It has been determined by an
environmental evaluation that this
action will have no significant impact
on the quality of the human
environment. Therefore, neither an
environmental assessment nor an
Environmental Impact Statement is
needed.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372,
which require intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115 (June 24, 1983).

Executive Order 12988

This rule has been reviewed pursuant
to Executive Order 12988. To the extent
State and local laws are in conflict with
these regulatory provisions, these
regulations will prevail. The provisions
of this rule are not retroactive. Prior to
any judicial action in a court of
competent jurisdiction, administrative
review under 7 CFR part 780 must be
exhausted.

Unfunded Mandates Reform Act of
1995

This rule contains no Federal
mandates under the regulatory
provision of Title IT of the Unfunded
Mandates Reform Act of 1995 (UMRA)
for State, local, and tribal governments
or the private sector. Thus, this rule is
not subject to the requirements of
sections 202 and 205 of UMRA.

Paperwork Reduction Act

The amendment to 7 CFR part 760 set
forth in this final rule does not contain
additional information collections that
require clearance by the Office of
Management and Budget under the
provisions of 44 U.S.C. chapter 35.
Existing information collections were
approved by OMB and assigned OMB
Control Number 0560-0116.

Background

The DIPP was originally authorized
by section 331 of the Economic
Opportunity Act of 1964. The statutory
authority for the program was extended
several times. Funds were appropriated
for DIPP by the Agriculture, Rural
Development, Food and Drug
Administration, and Related Agencies
Appropriations Act, 2001 (“the 2001
Act”), Pub. L. 106-387, which
authorized the program until the funds
were expended. Most recently, funds
were appropriated for this program by
the Agriculture, Rural Development,
Food and Drug Administration, and
Related Agencies Appropriations Act,
2002 (“the 2002 Act”), Pub. L. 107-76,
which authorizes the program to be
carried out until the funds appropriated
under the 2002 Act are expended. The
funds appropriated under the 2001 Act
that have not been expended will be
combined with the funds appropriated
under the 2002 Act.

The objective of DIPP is to indemnify
dairy farmers and manufacturers of
dairy products who, through no fault of
their own, suffer income losses with
respect to milk or milk products
removed from commercial markets
because such milk or milk products
contain certain harmful residues. In
addition, dairy farmers can also be
indemnified for income losses with
respect to milk required to be removed
from commercial markets due to
residues of chemicals or toxic
substances or contamination by nuclear
radiation or fallout.

The regulations governing the
program are set forth at 7 CFR part
760.1-760.34. This final rule makes no
changes in the provisions of the
regulations. Since the only purpose of
this final rule is to revise the authority
citation pursuant to the 2002 Act, it has
been determined that no further public
rulemaking is required. Therefore, this
final rule shall become effective upon
the date of publication in the Federal
Register.

List of Subjects in 7 CFR Part 760

Dairy products, Indemnity payments,
Pesticides and pests.

Accordingly, 7 CFR part 760 is
amended as follows:
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PART 760—INDEMNITY PAYMENT
PROGRAMS

Subpart—Dairy Indemnity Payment
Program

The authority citation for Subpart—
Dairy Indemnity Payment Program is
revised to read as follows:

Authority: Pub. L. 106-387, 114 Stat. 1549,
and Pub. L. 107-76, 115 Stat. 704.

Signed in Washington, DC, on March 8,
2002.
James R. Little,
Administrator, Farm Service Agency.
[FR Doc. 02—-7422 Filed 3—27-02; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 929
[Docket No. FV01-929-3C FR]
Cranberries Grown in the States of

Massachusetts, et al.; Increased
Assessment Rate; Correction

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Correction to final rule.

SUMMARY: This document contains a
correction to the final rule published on
February 14, 2002 (67 FR 6843),
concerning cranberries grown in
Massachusetts, et al. The correction is
made in the amendatory instruction
section of the final rule.

DATES: Effective March 28, 2002.

FOR FURTHER INFORMATION CONTACT:
Kenneth G. Johnson, DC Marketing
Field Office, Fruit and Vegetable
Programs, AMS, USDA, Suite 2A04,
Unit 155, 4700 River Road, Riverdale,
Maryland 20737; telephone: (301) 734—
5243, Fax: (301) 734-5275; or George
Kelhart, Technical Advisor, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, room
2525-S, 1400 Independence Avenue,
SW Stop 0237, Washington, DC 20250—
0237; telephone: (202) 720-2491, Fax:
(202) 205-8938.

SUPPLEMENTARY INFORMATION:
Background

This rule increases the assessment
rate established under the cranberry
marketing order for the 2001-2002 and
subsequent fiscal years from $.08 to $.18
per barrel of cranberries handled. This
assessment rate increase was
recommended by the Committee to fund
a domestic market development
program to increase demand for

cranberries and cranberry products and
thus expand cranberry shipments. The
rule was issued under Marketing Order
No. 929, as amended (7 CFR Part 929).
The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674).

Correction

In FR Doc. 02-3635, published
February 14, 2002 (67 FR 6843) make
the following correction.

§929.236 [Corrected]

On page 6846, in column 1,
instruction number 2, and the section
heading are corrected to read as follows:

2. Section 929.236 is revised to read
as follows:

8§929.236 Assessment rate.

Dated: March 21, 2002.
A.]. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 02-7425 Filed 3—-27-02; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM-70-AD; Amendment
39-12688; AD 2002-06-51]

RIN 2120-AA64

Airworthiness Directives; Bombardier
Model CL-600-2C10 (Regional Jet
Series 700 and 701) Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This document publishes in
the Federal Register an amendment
adopting airworthiness directive (AD)
2002—-06-51 that was sent previously to
all known U.S. owners and operators of
certain Bombardier Model CL-600—
2C10 (Regional Jet Series 700 and 701)
series airplanes by individual notices.
This AD requires revising the Airplane
Flight Manual to provide procedures for
addressing uncommanded transfer of
fuel from wing fuel tanks to center fuel
tank. This action also requires revising
the Minimum Equipment List (MEL);
limiting operation of the airplane to
flight within 60 minutes of a suitable
alternative airport; and ensuring that
normal mission fuel requirements are
increased by 3,000 pounds. This action
was prompted by reports of
uncommanded fuel transfer between the

wing fuel tanks and the center fuel tank.
The actions specified by this AD are
intended to ensure that the flight crew
has the procedures necessary to address
such uncommanded fuel transfer, which
could cause the center tank to overfill,
and fuel to leak from the center tank
vent system or to become inaccessible,
and result in engine fuel starvation.
DATES: Effective April 2, 2002, to all
persons except those persons to whom
it was made immediately effective by
emergency AD 2002—06-51, issued on
March 12, 2002, which contained the
requirements of this amendment.

Comments for inclusion in the Rules
Docket must be received on or before
April 29, 2002.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2002-NM—
70-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays. Comments may be
submitted via fax to (425) 227-1232.
Comments may also be sent via the
Internet using the following address: 9-
anm-iarcomment@faa.gov. Comments
sent via fax or the Internet must contain
“Docket No. 2002—-NM-70-AD" in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

Information pertaining to this
amendment may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, New York
Aircraft Certification Office, 10 Fifth
Street, Third Floor, Valley Stream, New
York.

FOR FURTHER INFORMATION CONTACT:
Rodrigo J. Huete, Test Pilot, ANE-172,
FAA, New York Aircraft Certification
Office, 10 Fifth Street, Third Floor,
Valley Stream, New York 11581;
telephone (516) 256—7518; fax (516)
568-2716.

SUPPLEMENTARY INFORMATION: On March
12, 2002, the FAA issued emergency AD
2002—-06-51, which is applicable to
certain Bombardier Model CL-600—
2C10 (Regional Jet Series 700 and 701)
series airplanes.

That action was prompted by reports
of uncommanded fuel transfer between
the wing fuel tanks and the center fuel
tank. Such uncommanded fuel transfer,
if not corrected, could cause the center
tank to overfill, and fuel to leak from the
center tank vent system or to become
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inaccessible, and result in engine fuel
starvation. In addition, such fuel leakage
on the ground could cause a fire.

Explanation of Relevant Service
Information

Canadair Regional Jet Series 700
Airplane Flight Manual (AFM) CSP B-
012, Temporary Revision (TR) RJ 700/
23-1, was issued on March 7, 2002. The
TR describes procedures for revising the
Limitations section of the AFM that
describes requirements for the
prohibition of dispatch with the fuel
quantity gauging system inoperative. In
addition, the TR specifies additional
fuel system limitations and additional
changes to the “L or R MAIN EJECTOR”
of the Abnormal Procedures section.

Transport Canada Civil Aviation
(TCCA), which is the airworthiness
authority for Canada, classified the TR
as mandatory and issued Canadian
airworthiness directive CF—2002-19,
dated March 8, 2002, in order to ensure
the continued airworthiness of these
airplanes in Canada.

FAA'’s Conclusions

This airplane model is manufactured
in Canada and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
TCCA has kept the FAA informed of the
situation described above. The FAA has
examined the findings of TCCA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of the Requirements of the
Rule

Since the unsafe condition described
is likely to exist or develop on other
airplanes of the same type design
registered in the United States, the FAA
issued emergency AD 2002-06-51 to
require revising specified sections of
AFM CSP B-012 to provide the flight
crew with the appropriate procedures to
follow in order to address
uncommanded transfer of fuel from the
wing fuel tanks to the center fuel tank.
The AFM actions are required to be
accomplished per the previously
referenced TR. This AD also requires
each operator to revise the Minimum
Equipment List (MEL) by removing
certain relieving requirements specified
in the MEL. In addition, this AD
requires limiting operation of the
airplane to flight within 60 minutes of
a suitable alternative airport, and, prior

to each further flight, ensuring that the
normal mission fuel requirements are
increased by 3,000 pounds.

Differences Between Canadian
Airworthiness Directive and This AD

Although the Canadian airworthiness
directive did not include procedures for
revising the MEL, or for prohibiting
dispatch with fuel quantity inoperative,
this AD includes those requirements.

Interim Action

This is considered to be interim
action until final action is identified, at
which time the FAA may consider
further rulemaking.

Determination of Rule’s Effective Date

Since it was found that immediate
corrective action was required, notice
and opportunity for prior public
comment thereon were impracticable
and contrary to the public interest, and
good cause existed to make the AD
effective immediately by individual
notices issued on March 12, 2002 to all
known U.S. owners and operators of
certain Bombardier Model CL-600—
2C10 (Regional Jet Series 700 and 701)
series airplanes. These conditions still
exist, and the AD is hereby published in
the Federal Register as an amendment
to section 39.13 of the Federal Aviation
Regulations (14 CFR 39.13) to make it
effective as to all persons.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,

in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2002-NM-70-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “significant
regulatory action”” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
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2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2002-06-51 Bombardier, Inc. (Formerly
Canadair): Amendment 39-12688.
Docket 2002-NM-70-AD.

Applicability: Bombardier Model CL-600—
2C10 (Regional Jet Series 700 and 701) series
airplanes, serial numbers 10005 through
10039 inclusive, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the

“H. L or R MAIN EJECTOR

(1) Left and right boost PUIIPS ....ccciiiiiiiiiiiiiiii e

(2) Affected engine instruments

(3) Fuel tank QUANTILY ..oceeciiieiiicieneee e

owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To ensure that the flight crew has the
procedures necessary to address
uncommanded fuel transfer between the
wing fuel tanks and the center fuel tank,
which could cause the center tank to overfill,
and fuel to leak from the center tank vent
system or to become inaccessible, and result
in engine fuel starvation; accomplish the
following:

If centre tank quantity increases abnormally (by more than 227 kg (500 1b)):

(4) Land at the nearest suitable airport.

If centre tank quantity continues to increase (by more than 454 kg (1000 1b)):

(5) Affected engine thIust ......cccocvviiiiiiiiiiiii

(6) Consider shutting down affected engine to prevent centre tank transfer.

¢ Ensure both BOOST PUMPs are operating.
If centre tank quantity further continues to increase (by more than 680 kg (1500 1b)):
(7) Land immediately at the nearest suitable airport.”

Revision of Minimum Equipment List (MEL)

(b) Within 2 days after the effective date of
this AD, remove the relieving requirements
specified in MEL CL-600-2C10 for the
following items.

» Transfer Ejectors (Center Tank) (Ref.
Master Minimum Equipment List (MMEL)
Item 28—13-07).

¢ Fuel Transfer shutoff values (SOV)
(Center Tank) (Ref. MMEL Item 28-13-08).

+ Xflow Pump (Ref. MMEL Item 28-13—
10).

* Engine Indication and Crew Alerting
System (EICAS) Fuel Tank Quantity
Readouts (Left, Right, and Total) (Ref. MMEL
Item 28-41-01).

+ EICAS Center and Total Fuel Tank
Quantity Readouts (Ref. MMEL Item 28—41—
02).

* Fuel Computer Channels (Ref. MMEL
Item 28-41-03).

Operational Limitation

(c) Within 2 days after the effective date of
this AD, revise the Limitations section of
Canadair Regional Jet Series 700 of FAA-
approved AFM CSP B-012 to limit operation
of the airplane to flight within 60 minutes of
a suitable alternative airport. This action may
be accomplished by inserting a copy of this
AD into the Limitations section of the AFM.

Operational Requirement

(d) Within 2 days after the effective date of
this AD, and prior to each further flight,
revise the Limitations section of Canadair
Regional Jet Series 700 of FAA-approved
AFM CSP B-012 to ensure that the normal

mission fuel requirements are increased by
3,000 pounds. This action may be
accomplished by inserting a copy of this AD
into the Limitations section of the AFM.

Alternative Methods of Compliance

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, New York
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, New York ACO.

Note 2: Information concerning the
existence of approved alternative methods of

compliance with this AD, if any, may be
obtained from the New York ACO.

Special Flight Permits

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished. The operational
limitations and requirements of paragraphs
(c) and (d) of this AD will be applicable to
all special flight permits.

Note 3: The subject of this AD is addressed
in Canadian airworthiness directive CF—
2002-19, dated March 8, 2002.

Revision of Airplane Flight Manual (AFM)

(a) Within 2 days after the effective date of
this AD, revise the Limitations and Abnormal
Procedures sections of Canadair Regional Jet
Series 700 of FAA-approved AFM CSP B-012
to include the following information
included in paragraphs (a)(1) and (a)(2) of
this AD (this may be accomplished by
inserting a copy of this AD into the AFM):

(1) Revise the “Limitations—Power Plant,”
Paragraph 6, “Fuel” to include the following
information, per Canadair Temporary
Revision (TR) R] 700/23—1, dated March 7,
2002: “Dispatch with the fuel quantity
gauging system inoperative is prohibited.”

(2) Revise the “Abnormal Procedures—
Fuel,” Paragraph H, “L or R Main Ejector” to
include the following information, per
Canadair TR RJ 700/23-1, dated March 7,
2002:

Confirm operating
Monitor
Monitor and balance, if required

Effective Date

(g) This amendment becomes effective on
April 2, 2002, to all persons except those
persons to whom it was made immediately
effective by emergency AD 2002-06-51,
issued on March 12, 2002, which contained
the requirements of this amendment.

Issued in Renton, Washington, on March
21, 2002.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 02—7409 Filed 3—27-02; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Office of the Secretary
14 CFR Part 255
[Docket No. OST-2002-11577]

RIN 2105-AD09

Extension of Computer Reservations
Systems (CRS) Regulations

AGENCY: Office of the Secretary,
Department of Transportation.

ACTION: Final rule.

SUMMARY: The Department is amending
its rules governing airline computer
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reservations systems (CRSs), by
changing the expiration date from
March 31, 2002, to March 31, 2003. If
the expiration date were not changed,
the rules would terminate on March 31,
2002. This extension of the current rules
will keep them in effect while the
Department carries out its
reexamination of the need for CRS
regulations. The Department has
concluded that the current rules should
be maintained for another year because
they appear to be necessary for
promoting airline competition and
helping to ensure that consumers and
their travel agents can obtain complete
and accurate information on airline
services. The rules were most recently
extended from March 31, 2001, to
March 31, 2002.

DATES: This rule is effective on March
31, 2002.

FOR FURTHER INFORMATION CONTACT.:
Thomas Ray, Office of the General
Counsel, 400 Seventh St. SW.,
Washington, DC 20590, (202) 366—4731.
SUPPLEMENTARY INFORMATION:

Electronic Access

You can view and download this
document by going to the webpage of
the Department’s Docket Management
System (http://dms.dot.gov/). On that
page, click on “search.” On the next
page, type in the last four digits of the
docket number shown on the first page
of this document. Then click on
“search.” An electronic copy of this
document also may be downloaded by
using a computer, modem, and suitable
communications software from the
Government Printing Office’s Electronic
Bulletin Board Service at (202) 512—
1661. Internet users may reach the
Office of the Federal Register’s home
page at http://www.nara.gov/fedreg and
the Government Printing Office’s
database at http://www.access.gpo.gov/
nara/ index.html.

Section 255.12 of the rules establishes
a sunset date for the rules to ensure that
we will reexamine the need for the rules
and their effectiveness. The original
sunset date was December 31, 1997. We
have changed it four times, and the
current sunset date is March 31, 2002.
62 FR 66272 (December 18, 1997); 64 FR
15127 (March 30, 1999); 65 FR 16808
(March 30, 2000); and 66 FR 17352
(March 30, 2001). We concluded that
these extensions were necessary to
prevent the harm that would arise if the
CRS business were not regulated and
that extending the rules would not
impose substantial costs on the
industry.

We are now changing the sunset date
to March 31, 2003, because we have

been unable to complete our
reexamination of the current rules by
March 31, 2002. Since we believed that
the rules should remain in effect until
we complete that process, we proposed
that additional extension of the rules’
expiration date. 67 FR 7100 (February
15, 2002). We are continuing to work
actively on completing our overall
reexamination of the rules. Upon
completion of the rulemaking process,
we will decide whether the rules are
necessary and, if so, how they should be
updated.

Comments were filed by Worldspan,
Amadeus Global Travel Distribution,
United, Delta, Northwest, America
West, the Air Carrier Association of
America (“ACAA”’), the American
Society of Travel Agents (“ASTA”),
RADIUS, the National Business Travel
Association (“NBTA”’), and a number of
individual travel agents. The
commenters disagree over whether the
rules should be extended, as discussed
below.

Background

We adopted our rules governing CRS
operations, 14 CFR part 255, on the
basis of our findings that they were
necessary to protect airline competition
and to ensure that consumers can obtain
accurate and complete information on
airline services. 57 FR 43780
(September 22, 1992). Market forces did
not discipline the price and quality of
services offered airlines by the systems,
because almost all airlines found it
essential to participate in each system.
Travel agents relied on CRSs to obtain
airline information and make bookings
for their customers, and typically each
travel agency office entirely or
predominantly used one system for
these tasks. Moreover, one or more
airlines or airline affiliates owned each
of the systems and could operate the
system in ways designed to prejudice
the competitive position of other
airlines.

Our rules included a sunset date to
ensure that we would reexamine
whether the rules were necessary and
effective after they had been in force for
several years. 14 CFR 255.12; 57 FR
43829-43830 (September 22, 1992). To
conduct that reexamination, we began a
proceeding to determine whether the
rules are necessary and should be
readopted and, if so, whether they
should be modified, by issuing an
advance notice of proposed rulemaking.
62 FR 47606 (September 10, 1997). We
later published a supplemental advance
notice of proposed rulemaking that
asked the parties to update their
comments in light of recent
developments, primarily the changes in

the systems’ ownership, which meant
that airlines had little or no control over
some systems, and the increasing
importance of the Internet in airline
distribution, and to comment on
whether any rules should be adopted
regulating the use of the Internet in
airline distribution. 65 FR 45551,
45554-45555 (July 24, 2000). Almost all
of the parties responding to our
supplemental advance notice of
proposed rulemaking (and the initial
advance notice of proposed rulemaking)
contended that CRS rules remained
necessary. Some of the parties argued
that the continued regulation of the CRS
business would be harmful and
unnecessary.

In addition to issuing the two advance
notices of proposed rulemaking, we
have been informally studying recent
developments in airline distribution.
We have also been investigating the
business plan and operations of Orbitz,
the on-line travel agency developed by
five major U.S. airlines.

Our Proposed Extension of the CRS
Rules

We have been unable to finish our
overall reexamination of our rules by
March 31, 2002, their current expiration
date. We therefore proposed to change
the rules’ expiration date to March 31,
2003, so that they would remain in
effect while we complete our
reexamination of the need for the rules
and their effectiveness. 67 FR 7100
(February 15, 2002).

We reasoned that changing the rules’
sunset date to March 31, 2003, would
preserve the status quo until we
determine whether the rules should be
readopted and, if so, how they should
be modified. Keeping the current rules
in place would be consistent with the
expectations of the systems and their
users that each system would operate in
compliance with the rules. The systems,
airlines, and travel agencies, moreover,
would be unreasonably burdened if we
allowed the rules to expire and later
determined that those rules (or similar
rules) should be adopted, since they
could have changed their business
methods in the meantime.

We tentatively determined that
extending the rules appeared necessary
to protect airline competition and
consumers against unreasonable and
unfair practices. 67 FR 7103. Our past
examinations of the CRS business and
airline marketing showed that CRSs
were still essential for the marketing of
the services of almost all airlines. 67 FR
7102, citing 57 FR 43780, 43783—43784
(September 22, 1992). CRS rules were
necessary because the airlines relied
heavily on travel agencies for
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distribution, because travel agencies
relied on CRSs, because most travel
agency offices used only one CRS,
because creating alternatives for CRSs
and getting travel agencies to use them
would be difficult, and because non-
owner airlines were unable to induce
agencies to use a CRS that provided
airlines better or less expensive service
instead of another that provided poorer
or more expensive service. If an airline
did not participate in a system used by
a travel agency, that agency was less
likely to book its customers on that
airline. As a result of the importance of
marginal revenues in the airline
industry, an airline could not afford to
lose access to a significant source of
revenue. Almost all airlines therefore
had to participate in each CRS, and
CRSs did not need to compete for airline
participants. We believed that these
findings were still valid despite such
developments as the increasing
importance of the Internet for airline
distribution. 67 FR 7102. We noted that
most of the commenters that responded
to the advance notice of proposed
rulemaking and the supplemental
advance notice of proposed rulemaking
contended that the rules remained
necessary. 67 FR 7102. We therefore
tentatively concluded that our past
findings on the need for CRS rules are
sufficiently valid to justify a short-term
extension of the rules’ expiration date.
67 FR 7103.

We additionally noted that an
extension would be consistent with our
obligation under section 1102(b) of the
Federal Aviation Act, recodified as 49
U.S.C. 40105(b), to act consistently with
the United States’ obligations under
treaties and bilateral air services
agreements. Many of the United States’
bilateral agreements assure the airlines
of each party a fair and equal
opportunity to compete. Our rules
provide an assurance of fair and
nondiscriminatory treatment for foreign
airlines. 67 FR 7103.

We stated, however, that we have not
determined in our review of the current
rules whether they should be readopted.
67 FR 7102.

Comments

Amadeus, America West, ACAA,
ASTA, NBTA, and RADIUS either
explicitly support the proposed
extension or implicitly do so by urging
us to modify the existing rules in ways
that would assertedly promote
competition and protect consumers.
Several travel agencies and travel agents
argue that we must strengthen the rules
to protect travel agencies and their
customers. United, Delta, and Northwest
oppose the proposed extension.

Worldspan contends that we should
suspend the rules for two years on an
experimental basis.

Amadeus Global Travel Distribution,
one of the systems, supports the
proposed extension of the rules.
Amadeus asks us to act promptly on one
issue, the alleged tying by some airlines
that own or market a system of access
to their corporate discount fares with
the use by a travel agency or corporate
travel department of their affiliated
systems. Amadeus additionally argues,
among other things, that we have the
statutory authority to regulate all
systems, whether or not owned or
controlled by an airline.

America West states that it supports
our proposed extension of the rules,
since “the current CRS regulations
remain necessary to protect airline
competition and to protect consumers
from unreasonable and unfair
practices.” America West Comments at
1. The airline argues that we should
address the booking fee issue promptly,
since the systems have been increasing
the fees imposed on airline participants.

ACAA, atrade association
commenting on behalf of low-fare
airlines, argues that we should
immediately suspend section 255.10(a)
of our rules, which requires each system
to make available to all participating
airlines any marketing and booking data
generated from the bookings made
through the system. ACAA asserts that
the data sold by the systems enable the
large airlines to eliminate competition
from low-fare airlines.

ASTA, the largest travel agency trade
association, supports the proposed
extension of the rules, which are
assertedly essential for maintaining
competition and preventing abuses of
market power in the system-travel
agency subscriber relationship. ASTA
also asks us to take immediate action on
two CRS issues due to Delta’s recent
elimination of base commissions for all
travel agencies. ASTA urges us to ban
productivity pricing provisions in
contracts between systems and travel
agencies that effectively penalize travel
agents for making bookings through the
Internet instead of the system used by
the agency (productivity pricing clauses
typically require travel agencies to pay
substantially higher fees for CRS service
if they do not make a minimum number
of bookings each month through the
system). The productivity pricing
clauses deter travel agents from booking
tickets through the Internet, often the
only source for the airlines’ E-fares,
which are usually the lowest available
fares. Secondly, ASTA asks us to
prohibit systems from selling marketing
and booking data to airlines that show

the bookings made by individual travel
agencies.

RADIUS, which states that it is the
world’s largest travel management
company, argues that we should apply
the rules to all Internet sites used for the
sale of airline tickets. RADIUS contends
that we should also require airlines to
make available through the systems all
of the fares offered to the public through
airline websites. RADIUS agrees with
ACAA and ASTA that we should
prohibit airlines from obtaining data
showing bookings made by individual
travel agencies.

The NBTA, which represents
corporate travel managers at large
companies, urges us to rule that travel
agencies and corporations should have
full access to the airlines’ E-fares by
requiring airlines to make those fares
saleable through the systems. Each
airline now typically makes its E-fares
available only through its own website
and Orbitz. NBTA additionally asks us
to prohibit systems from enabling large
airlines to get data on the bookings
made by individual travel agencies and
corporate travel departments.

Several individual travel agencies and
travel agents have submitted comments
in this docket urging us to require
airlines to give travel agencies the
ability to sell their E-fares. Worldspan,
one of the systems, suggests that we
suspend the operation of the rules for
two years so that we can see from
experience whether the rules are still
needed. Such an experimental
suspension would additionally
eliminate the anomalies allegedly now
created by the rules. One such anomaly
is that the rules’ continuing
applicability to Sabre and Galileo
depends on whether they continue to be
marketed by airlines; Worldspan, in
contrast, is clearly subject to the rules,
since it is owned and controlled by
three airlines. Worldspan’s three
owners—American, Delta, and
Northwest—are the only U.S. airlines
still subject to the mandatory
participation rule, since the U.S. airlines
that formerly held an ownership interest
in other systems have divested their
CRS stock (the mandatory participation
rule requires airlines with a significant
ownership interest in one CRS to choose
the same level of participation in
competing systems that they choose in
their own system, if the competing
systems’ terms for participation are
commercially reasonable). Worldspan
further contends that there is no
evidence that a system would be
operated in a way that would prejudice
airline competition or mislead
consumers.
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Delta alleges that the Internet and
other developments have substantially
eroded the original basis for the rules’
adoption. Delta agrees with those parties
supporting the rules’ abolition due to
the requirement that Delta, as a system
owner, participate in each system
competing with Worldspan while other
airlines that market a system have no
obligation to participate in systems
competing with their affiliated system.
As an alternative, Delta supports
Worldspan’s proposal that we suspend
the rules for a two-year period. Delta
also opposes suggestions for regulating
the Internet, particularly proposals that
airlines must make their E-fares (or
webfares) available for sale by travel
agents through the systems. Delta points
out that travel agents can book Delta’s
E-fares through the website created by
Delta for travel agent use.

United argues that we no longer have
a legal or factual basis for regulating the
systems. United asserts that the rules
were originally adopted because airlines
controlled each of the systems and that
two of the four systems are no longer
controlled by any airlines. While
conceding that the rules by their terms
cover systems marketed by an airline,
United asserts that no evidence exists
showing that a marketing relationship
between an airline and system creates a
risk of anticompetitive conduct. United
additionally argues that the other two
systems’ ownership by three airlines
means that they are also unlikely to
engage in anticompetitive conduct. The
growth of the Internet has assertedly
given airlines alternatives to CRS
participation and thereby ended the
systems’ market power as to airlines.
Finally, United contends that the rules
in effect protect the systems from
competition and enable them to impose
high fees on participating airlines.

Northwest contends that letting the
rules sunset would better serve
competition and the public interest than
would their continuation. If we
nonetheless maintain the rules,
Northwest argues that we must repeal
the mandatory participation rule, clearly
require all systems to comply with the
same rules, prohibit systems from tying
access to their travel agency subscribers
with the airlines’ provision of other
fares and services, and not regulate use
of the Internet in airline distribution.

Final Rule

We are changing the rules’ sunset date
to March 31, 2003, as we proposed.
Although we have not determined
whether we should readopt the rules at
the end of our reexamination of them,
our past findings on the need for the
rules and evidence submitted in Docket

2881, the docket for the reexamination
of the rules, indicate that allowing the
rules to expire now could create a
significant risk that the systems and
their airline owners would engage in
unfair methods of competition and that
the systems would engage in unfair and
deceptive practices by biasing their
displays of airline services, as explained
below. That possible risk justifies
another short-term extension of the
rules while we finish our reexamination
of the need for the rules and their
effectiveness.

The comments submitted on our
proposed extension of the rules
underscore the need to complete our
review of the rules promptly and
determine on the basis of the extensive
record in the proceeding whether the
rules should be readopted (with or
without changes) or allowed to expire.
Our staff is moving forward
expeditiously to bring the rulemaking to
completion. In our reexamination we
are doing what Delta requests—we are
“carefully examin[ing] each section and
subpart of the current rules one-by-one
to determine if it is essential to protect
airline competition in today’s
marketplace.” Delta Comments at 4.

Among the issues that we are
addressing are those raised by
commenters in this docket: whether we
should keep, expand, or abolish the
mandatory participation rule, whether
we should regulate the Internet, whether
airlines should make their E-fares
saleable through the systems used by
travel agents, whether the systems
should be able to sell detailed marketing
and booking data to airlines, and
whether we should regulate booking fee
levels. Although some of the
commenters assert that individual
rulemaking issues require action by us
before we complete our overall
reexamination of the rules, we think
that we can most efficiently resolve the
issues by addressing all of them in a
single proceeding, which we are now
doing. For the same reason we will
consider there whether the rules should
be temporarily suspended, as suggested
by Worldspan and Delta. Since we did
not propose a two-year suspension of
the rules in our notice, we doubt that we
could adopt their suggestion as our final
decision in this docket. We will
consider the parties’ comments in this
docket along with those filed in Docket
2881 in our review of the current rules.

As stated above, we have not
determined whether all or some of the
rules should be kept. We are
nonetheless unwilling at this time to
allow the rules to expire, as requested
by United, because the record suggests
that the Internet, the changes in the

systems’ ownership, and other airline
distribution developments may not have
eliminated the potential for
anticompetitive conduct or deceptive
practices by the systems. We also are
unwilling at this point to agree with
United that we have no jurisdiction to
regulate systems not owned and
controlled by one or more airlines. The
current rules govern systems owned or
marketed by an airline, and require each
airline that owns or markets a system to
ensure that the system complies with
the rules. The rules by their terms also
directly impose requirements on the
systems. No one challenged our
decision in our last overall rulemaking
to apply the rules to systems owned or
marketed by airlines.

The fundamental basis for our
readoption of the rules was each
system’s market power with respect to
almost all airlines. Most airlines rely on
travel agencies for the sale of the
majority of their tickets, travel agents
rely on the systems to determine what
airline services are available and to
make bookings, and few travel agency
offices make extensive use of more than
one system, as we stated when we
proposed the extension. 67 FR 7102—
7103. For the purposes of a one-year
extension of the rules, these findings
still seem valid. Northwest, which
opposes the extension, agrees that the
systems still have market power,
Northwest Comments at 6:

There continue to be only four computer
reservation systems used by U.S. travel
agents. Sales to consumers over the Internet,
via both airline websites and online agents,
have provided significant new competition to
CRSs, but each CRS typically remains the
only means by which to reach the travel
agents who use that system. Each CRS
therefore continues to have significant
market power based on the travel agents to
which it has exclusive access.

United has not persuaded us that the
Internet has ended the systems’ ability
to engage in anti-competitive conduct.
Consumers are, of course, increasingly
using the Internet for airline bookings,
and, as United asserts, some low-fare
airlines are now obtaining a large share
of their total revenues from Internet
bookings. All of the on-line travel
agencies, however, use one of the
systems at least for some booking
functions. Furthermore, even the low-
fare airlines, except for Southwest and
JetBlue, have found it necessary to
continue participating in the systems,
notwithstanding the high fees charged
by the system. 62 FR 47608. The
network airlines like United thus far
have not succeeded as well in
encouraging consumers to use the
Internet. United itself does not claim
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that the Internet has made it possible for
United to end its reliance on
participation in the systems, and United
admits that most airline tickets are still
sold by travel agents. United Comments
at 12. As long as travel agencies are an
important distribution channel, most
airlines will need to participate in the
systems used by the agencies, since
airlines cannot afford to lose access to
any important distribution channel. 57
FR 43783; Orbitz Supp. Reply, Daniel
Kasper Statement at 7 (Docket 2881); 62
FR 59789, quoting comments submitted
by the Justice Department.

Since we are not convinced yet by
United’s argument that the systems no
longer have market power, we do not
agree with United’s contention that the
rules themselves enable the systems to
impose high fees on airline participants,
because the rules allegedly eliminate
any need for the systems to negotiate
with airlines over the price and terms of
airline participation. United Comments
at 8-9. United’s own conduct seems
inconsistent with its claim that airlines
could obtain better terms without the
rules. United is no longer subject to the
mandatory participation rule and so
could lower its level of participation in
any of the systems, or withdraw
entirely, if it believes that the price and
terms for participation are unreasonable.
United has not done that. That suggests
that United is not free for business
reasons to withdraw, since its services
would then no longer be readily saleable
by the travel agents using the system.
We are not persuaded by United’s claim
that any withdrawal by United would be
ineffective due to our rule barring
systems from discriminating against
some airline participants. United is so
large an airline that its insistence on
obtaining better terms should have an
effect, even if the system would have to
apply the same terms to other airline
participants. However, one of the key
issues in our overall reexamination of
the rules is the extent of the systems’
market power and whether that would
justify maintaining all or some of the
current rules.

We are also not persuaded that we
have no legal basis to maintain the
rules. United may err in assuming that
we may regulate only airlines and travel
agencies under 49 U.S.C. 41712,
recodifying section 411 of the Federal
Aviation Act (“section 411”’). Section
411 authorizes us to regulate “ticket
agents”, and the statutory definition of
“ticket agent” may include the systems.
Whether it does is an issue we are
considering in our overall
reexamination of the rules. While
United relies on Official Airline Guides,
Inc. v. FTC, 630 F.2d 920 (2nd Cir.

1980), for the ruling that section 411
does not cover the Official Airline
Guide, a publisher of airline schedules,
United Comments at 3, n.2, that
decision does not resolve the issue of
whether section 411 would cover the
systems, which do more than just
publish schedules. United additionally
overstates the court’s holding on the
scope of the Federal Trade
Commission’s comparable authority to
prohibit unfair methods of competition
in other industries. United claims that
the FTC (and thus this Department)
could never regulate a monopolist’s
conduct on the basis of that firm’s
impact on a second industry in which
it does not compete. United Comments
at 17. However, the Second Circuit
suggested that the FTC could regulate a
monopolist’s conduct in one industry in
order to prevent that firm from carrying
out an intent to restrain competition in
a second industry or from acting
coercively. 630 F.2d at 927-928. See
also LaPeyre v. FTC, 366 F.2nd 117 (5th
Cir. 1966).

Although United argues that the
antitrust principles used to support the
rules’ original adoption by the Civil
Aeronautics Board (“the Board”’) and
their readoption by us could never be
validly applied to the systems, United
Comments at 4, 6, the Seventh Circuit
held that these antitrust principles did
justify the Board’s decision to regulate
the systems. United Air Lines v. CAB,
766 F.2nd 1107 (7th Cir. 1985). Whether
the principles would again support a
readoption of the rules is a question that
we are considering in our reexamination
of the rules.

As we noted in our proposal, we have
an obligation under 49 U.S.C. 40105(b)
to act consistently with the United
States’ obligation under treaties and
bilateral air services agreements. Those
agreements typically assure the airlines
of each party a fair and equal
opportunity to compete, and many have
provisions designed to ensure that the
systems operating in one country do not
discriminate against the airlines of the
other party. We think the extension of
the rules is the most effective way to
carry out those provisions, even if the
existing rules may not be the only way
of doing so.

Despite United’s claim to the
contrary, there has been evidence that
systems marketed by airlines or owned
by more than one airline would engage
in behavior requiring regulation.
Ownership by several airlines in the
past has not prevented anti-competitive
or deceptive conduct. After United
ceased to be the sole owner of Galileo,
for example, Galileo gave United access
to booking data that were not made

available to other participating airlines,
in violation of our rules. 57 FR 43788.
United also caused Galileo to adopt a
display algorithm that unreasonably
downgraded the position of single-plane
service in order to improve the display
position of the connecting services
operated by United and other airlines
that followed a hub-and-spoke route
strategy. Galileo kept using that
algorithm even though travel agents
then could not easily find the services
that best met their customer’s needs. 61
FR 42208, 42212-42213 (August 14,
1996).

Similarly, a marketing relationship
between an airline and a system may
lead to a distortion of competition.
There have been cases where an airline
marketing a system denied competing
systems complete access to its fare data
and booking features in order to compel
travel agencies in areas where that
airline was the dominant airline to use
the system affiliated with that airline. 61
FR 42197, 42206 (August 14, 1996).
Several of the parties, including
Amadeus and some travel agencies,
have alleged that some airlines that own
or market a system often force travel
agencies and corporate travel
departments to use the airline’s
affiliated system in order to obtain
access to its corporate discount fares.

The systems, moreover, could
potentially engage in deceptive conduct
even without any ties to travel
suppliers. Northwest alleges, for
example, that systems not owned by
airlines could sell display bias to
individual airlines. Northwest
Comments at 7. One of the commenters
in the overall rulemaking has alleged
that one of his clients, a rental car
company, was harmed because a system
sold a preferential display position to a
competing rental car company. Marshall
A. Fein Comments (Docket 2881).
United’s assertion that publicly-owned
systems would have no incentive to
create misleading displays for travel
agents, United Comments at 7, n. 10,
thus is not necessarily valid.

In addition, United’s opposition to the
proposed extension ignores one basis for
our rules, the systems’ past adoption of
contract practices with their travel
agency subscribers that deterred or
prohibited travel agencies from using
more than one system or from using
other databases for obtaining airline
information and making bookings, such
as the Internet. When we readopted the
rules, we found it necessary to prohibit
some such contract practices. 57 FR
43822-43826. In addition, the systems
had generally required travel agency
subscribers to use equipment provided
by the system and barred them from
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accessing other systems or databases
from that equipment. Since keeping
separate equipment for accessing
different systems was usually
impracticable for travel agencies, these
practices prevented travel agency offices
from making extensive use of more than
one system. We accordingly adopted a
rule giving travel agencies the right to
acquire their own equipment and to
access any system or database from that
equipment. 57 FR 43796—43797. And to
give airlines a greater ability to choose
which level of service they would
purchase from each system, we barred
each system from enforcing certain
contract clauses that deny participating
airlines that ability, as long as the
airline does not own or market a
competing system. 62 FR 59784
(November 5, 1997). We adopted these
rules in order to reduce the systems’
market power and enable airlines to use
alternative means of communicating
electronically with travel agencies.

We are also not prepared now to
accept United’s suggestion that we can
eliminate the rules by relying instead on
our section 411 enforcement authority
on an ad hoc basis to keep systems and
affiliated airlines from engaging in anti-
competitive practices. Since the system
practices that we have found could
constitute unfair methods of
competition or unfair and deceptive
practices have generally been industry-
wide practices, maintaining industry-
wide rules would be the more efficient
method of addressing potential
problems while we complete our
reexamination of the rules.

Finally, United implicitly concedes
that maintaining the rules for another
year will not impose significant costs on
the systems and their users, if we do not
accept its theory that the rules enable
the systems to charge higher fees.
United Comments at 8.

We recognize the point of the
Worldspan owners’ complaint about the
applicability of the mandatory
participation clause, since the rule
currently covers only the owners of
Worldspan and Amadeus and does not
cover airlines marketing a system.
Whether that rule should be kept, and,
if so, whether its reach should be
extended or narrowed, are issues that
we are considering in our review of the
rules. In our judgment, the Worldspan
owners’ continuing obligation to
participate in competing systems would
not justify allowing the CRS rules to
expire. The mandatory participation
rule by its terms exempts an airline
owner from the obligation to participate
in a competing system’s feature or
functionality if the terms for
participation are not commercially

reasonable. That should enable Delta
and Northwest to avoid participating in
system services when the fees are too
high or the quality of service is too low.
And Delta and Northwest have not
shown that the mandatory participation
rule is currently causing them harm, for
example, by forcing them to participate
in expensive and unnecessary system
features. In addition, some parties have
alleged in the overall rulemaking
(Docket 2881) that Northwest and Delta
have limited their participation in
competing systems, or denied users of
competing systems access to the
airlines’ corporate discount fares, in
order to give Worldspan an unfair
competitive advantage in areas where
Delta or Northwest is the dominant
airline. System One Comments at 3—4,
6—7; Galileo Supp. Comments at 12, n.
11; Continental Reply to Amadeus
petition at 2. Those allegations (which
we are reviewing along with the
responses by Delta and Northwest) make
us unwilling to suspend the mandatory
participation rule before we complete
our reexamination of all of the rules.

We are not suspending or amending
section 255.10(a) as requested by ACAA,
ASTA, RADIUS, and NBTA. That rule
requires each system to make available
to all participating airlines any data that
it chooses to generate from the bookings
made by travel agents. Suspending the
section would not prevent large airlines
from gaining access to the marketing
and booking data produced and sold by
the systems. Suspending the section
would only end the systems’ obligation
to make the data available to all
participating airlines. Unless we
adopted a rule prohibiting the release of
the data, the systems could continue
selling it to airline and non-airline
firms. We recognize the importance of
reexamining the provision, as we stated
in our advance notice of proposed
rulemaking, 62 FR 47610, and we are
doing so in the context of our overall
reexamination of the rules.

Several travel agencies have
submitted comments that argue, like
NBTA’s comments, that we should
require each airline to allow travel
agencies to sell all of the low fares
available on the airline’s own website or
through on-line travel agencies like
Orbitz. The current rules do not impose
such a requirement on the airlines.
Whether the rules should do so is one
of the issues we are now examining.

Finally, we are not taking immediate
action on ASTA’s request that we bar
systems from enforcing productivity
pricing clauses in subscriber contracts.
Whether and how we should continue
regulating subscriber contracts is an

issue that we are exploring in the
overall rulemaking.

Effective Date

We have determined for good cause to
make this amendment effective on
March 31, 2002, rather than thirty days
after publication as required by the
Administrative Procedure Act except for
good cause shown. 5 U.S.C. 553(d). To
keep the current rules in force, we must
make this amendment effective by
March 31, 2002. Since the amendment
preserves the status quo, it will not
require the systems, airlines, or travel
agencies to change their operating
methods. Making this amendment
effective on less than thirty days notice
accordingly will not impose an undue
burden on anyone.

Regulatory Process Matters

Regulatory Assessment

This rulemaking is a nonsignificant
regulatory action under section 3(f) of
Executive Order 12866 and has not been
reviewed by the Office of Management
and Budget under that order. The
proposal is also not significant under
the regulatory policies and procedures
of the Department of Transportation, 44
FR 11034 (February 26, 1979).

In our notice of proposed rulemaking,
we tentatively concluded that
maintaining the current rules should not
impose significant costs on the systems.
They have already taken the steps
necessary for compliance with the rules’
requirements on displays and
functionality, and complying with those
rules on a continuing basis does not
impose a substantial burden on the
systems. Keeping the rules in force
would benefit participating airlines,
since otherwise they could be subjected
to unreasonable terms for participation,
and consumers, who might otherwise
obtain incomplete or inaccurate
information on airline services. The
rules would also prevent some types of
abuses by systems in their competition
for travel agency subscribers.

In our last major CRS rulemaking, we
published a tentative economic analysis
with our notice of proposed rulemaking
and included a final analysis in our
final rule. Our notice proposing to
extend the rules to March 31, 2003,
stated that the analysis should be
applicable to our proposal and that no
new regulatory impact statement
appeared to be necessary. We stated that
we would consider comments from any
party on that analysis before we make
our proposal final. 67 FR 7103.

No one filed comments on the
economic analysis, so we are basing this
rule on the analysis used in our last
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overall CRS rulemaking. We will
prepare a new economic analysis as part
of our reexamination of our existing
rules, if we determine that CRS rules
remain necessary.

This rule does not impose unfunded
mandates or requirements that will have
any impact on the quality of the human
environment.

Small Business Impact

Congress enacted the Regulatory
Flexibility Act of 1980, 5 U.S.C. 601 et
seq., to keep small entities from being
unnecessarily and disproportionately
burdened by government regulations.
The act requires agencies to review
proposed regulations that may have a
significant economic impact on a
substantial number of small entities. For
purposes of this rule, small entities
include smaller U.S. airlines and
smaller travel agencies.

Our notice of proposed rulemaking set
forth the reasons for our proposed
extension of the rules’ expiration date
and the objectives and legal basis for
that proposal. We also pointed out that
maintaining the current rules would not
modify the existing regulation of small
businesses. We noted that the final rule
in our last major CRS rulemaking
contained a regulatory flexibility
analysis on the impact of the rules.
Relying on that analysis, we tentatively
determined that this regulation would
not have a significant economic impact
on a substantial number of small
entities. We stated that that analysis
appeared to be valid for our proposed
extension of the rules’ termination date.
We therefore adopted that analysis as
our tentative regulatory flexibility
statement, and we stated that we would
consider any comments filed on that
analysis in connection with the
proposed extension of the rules. 67 FR
7103-7104.

While maintaining the CRS rules
would primarily affect two types of
small entities, smaller airlines and
travel agencies, the rules would also
affect all small entities that purchase
airline tickets. If the rules enable
airlines to operate more efficiently and
to reduce their costs, airline fares may
be somewhat lower than they would
otherwise be, although the difference
may be small.

Continuing the rules would protect
smaller non-owner airlines from several
potential system practices that could
injure their ability to operate profitably
and compete successfully. No smaller
airline has a CRS ownership interest.
Market forces do not significantly
influence the systems’ treatment of
airline participants. As a result, if there
were no rules, the airlines affiliated

with the systems could use them to
prejudice the competitive position of
other airlines. The rules therefore
provide important protection to smaller
airlines. For example, by prohibiting
systems from ranking and editing
displays of airline services on the basis
of carrier identity, they limit the ability
of each system to bias its displays in
favor of its affiliated airlines and against
other airlines. The rules also prohibit
the systems from charging participating
airlines discriminatory fees. The rules,
on the other hand, impose no significant
costs on smaller airlines.

The CRS rules affect the operations of
smaller travel agencies, primarily by
prohibiting certain CRS practices that
could unreasonably restrict the travel
agencies’ ability to use more than one
system or to switch systems. The rules
prohibit CRS contracts that have a term
longer than five years, give travel
agencies the right to use third-party
hardware and software, and prohibit
certain types of contract clauses, such as
minimum use and parity clauses, that
restrict an agency’s ability to use
multiple systems. Since the rules
prohibit display bias based on carrier
identity, they also enable travel agencies
to obtain more useful displays of airline
services.

We invited interested persons to
address our tentative conclusions under
the Regulatory Flexibility Act in their
comments on the notice of proposed
rulemaking. 67 FR 7104.

Since no one commented on our
Regulatory Flexibility Act analysis, we
are adopting the analysis set forth in the
notice of proposed rulemaking.

This rule contains no direct reporting,
recordkeeping, or other compliance
requirements that would affect small
entities. There are no other federal rules
that duplicate, overlap, or conflict with
our proposed rules.

I certify under section 605(b) of the
Regulatory Flexibility Act (5 U.S.C. et
seq.) that this regulation will not have
a significant economic impact on a
substantial number of small entities.

Paperwork Reduction Act

This rule contains no collection-of-
information requirements subject to the
Paperwork Reduction Act, Public Law
No. 96-511, 44 U.S.C. chapter 35.

Federalism Assessment

We stated that we had reviewed our
proposed rule in accordance with the
principles and criteria contained in
Executive Order 13132, dated August 4,
1999, and determined that it would not
have a substantial direct effect on the
States, on the relationship between the
national government and the States, or

on the distribution of power and
responsibilities among the various
levels of government. This rule will not
limit the policymaking discretion of the
States. Nothing in this rule will directly
preempt any State law or regulation. We
are adopting this amendment primarily
under the authority granted us by 49
U.S.C. 41712 to prevent unfair methods
of competition and unfair and deceptive
practices in the sale of air
transportation. Our notice of proposed
rulemaking stated our belief that the
policy set forth in this rule is consistent
with the principles, criteria, and
requirements of the Federalism
Executive Order and the Department’s
governing statute.

We invited comments on these
conclusions. 67 FR 7104. No one
commented on our federalism
assessment. We will therefore make it
final. Because the rule will have no
significant effect on State or local
governments, as discussed above, no
consultations with State and local
governments on this rule were
necessary.

List of Subjects in 14 CFR Part 255
Air carriers, Antitrust, Consumer
protection, Reporting and recordkeeping
requirements, Travel agents.
Accordingly, the Department of
Transportation amends 14 CFR part 255
as follows:

PART 255—(AMENDED)

1. The authority citation for part 255
continues to read as follows:

Authority: 49 U.S.C. 40101, 40102, 40105,
40113, 41712.

2. Section 255.12 is revised to read as
follows:

§255.12. Termination.
The rules in this part terminate on
March 31, 2003.

Issued in Washington, DC on March 25,
2002, under authority delegated by 49 CFR
1.56a(h)2.

Read C. Van de Water,

Assistant Secretary for Aviation and
International Affairs.

[FR Doc. 02—7510 Filed 3—27-02; 8:45 am]
BILLING CODE 4910-62-P

TENNESSEE VALLEY AUTHORITY
18 CFR Part 1301

Revision of Tennessee Valley
Authority Freedom of Information Act
Regulations

AGENCY: Tennessee Valley Authority
(TVA).
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ACTION: Final rule.

SUMMARY: The Tennessee Valley
Authority is amending its Freedom of
Information Act (FOIA) regulations to
reflect an organizational reassignment of
the FOIA function within TVA. It also
provides a new address for filing FOIA
appeals.

EFFECTIVE DATE: March 28, 2002.

FOR FURTHER INFORMATION CONTACT:
Denise Smith, FOIA Officer, Tennessee
Valley Authority, 400 W. Summit Hill
Drive (ET 5D), Knoxville, Tennessee
37902-1499, telephone number (865)
632—6945.

SUPPLEMENTARY INFORMATION: This rule
was not published in proposed form
since it relates to internal agency
organization and administration. Since
this rule is nonsubstantive, it is being
made effective March 28, 2002.

List of Subjects in 18 CFR Part 1301

Freedom of Information, Government
in the Sunshine, Privacy.

For the reasons stated in the
preamble, TVA amends 18 CFR Part
1301 as follows:

PART 1301—PROCEDURES

1. The authority citation for part 1301,
Subpart A, continues to read as follows:

Authority: 16 U.S.C. 831-831ee, 5 U.S.C.
552.

2.In §1301.9, revise paragraph (a) to
read as follows:

§1301.9 Appeals.

(a) Appeals of adverse
determinations. If you are dissatisfied
with TVA’s response to your request,
you may appeal an adverse
determination denying your request, in
any respect, to TVA’s FOIA Appeal
Official, the Vice President, External
Communications, Tennessee Valley
Authority, 400 Summit Hill Drive (ET
6A), Knoxville, TN 37902—-1499. You
must make your appeal in writing and
it must be received by the Vice
President, External Communications
within 30 days of the date of the letter
denying your request. Your appeal letter
may include as much or as little related
information as you wish, as long as it
clearly identifies the TVA determination
(including the assigned request number,
if known) that you are appealing. An
adverse determination by the TVA

Appeal Official will be the final action
of TVA.

* * * * *

Tracy S. Williams,

Vice President, External Communications,
Tennessee Valley Authority.

[FR Doc. 02—-7432 Filed 3—27-02; 8:45 am)]
BILLING CODE 8120-08-P

DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Parts 1300, 1309, 1310
[DEA Number 163F]
RIN 1117-AA44

Implementation of the Comprehensive
Methamphetamine Control Act of 1996;
Regulation of Pseudoephedrine,
Phenylpropanolamine, and
Combination Ephedrine Drug Products
and Reports of Certain Transactions to
Nonregulated Persons

AGENCY: Drug Enforcement
Administration (DEA), Justice.

ACTION: Final rule.

SUMMARY: DEA is amending its
regulations to implement the
requirements of the Comprehensive
Methamphetamine Control Act of 1996
(MCA) with respect to the regulation of
pseudoephedrine,
phenylpropanolamine, and combination
ephedrine drug products as List I
chemicals, and the reporting of certain
transactions involving
pseudoephedrine,
phenylpropanolamine, and combination
ephedrine drug products.

The MCA removed the previous
exemption from regulation as List I
chemicals which had applied to
pseudoephedrine,
phenylpropanolamine, and combination
ephedrine drug products. This action
makes persons who distribute the
products subject to the registration
requirement. Also, distributions,
importations, and exportations of the
products became subject to the existing
chemical controls relating to regulated
transactions, except in certain
circumstances specified in the MCA.
The MCA also requires that reports be
submitted for certain distributions
involving pseudoephedrine,
phenylpropanolamine, and ephedrine
(including drug products containing
those chemicals) by Postal Service or
private or commercial carrier to
nonregulated persons.

This final rule amends the regulations
to make them consistent with the

language of the MCA and to establish
specific procedures to be followed to
satisfy the new reporting requirement.
DEA has, where possible, taken action
to limit the public impact of these new
requirements while remaining
consistent with the intent of the MCA to
attack the diversion of regulated drug
products to the clandestine manufacture
of methamphetamine.

EFFECTIVE DATE: April 29, 2002.

FOR FURTHER INFORMATION CONTACT:
Patricia M. Good, Chief, Liaison and
Policy Section, Office of Diversion
Control, Drug Enforcement
Administration, Washington, DC 20537,
Telephone (202) 307-7297.
SUPPLEMENTARY INFORMATION:

Special Notice Regarding
Phenylpropanolamine

On November 6, 2000, the Food and
Drug Administration (FDA) issued a
public advisory announcing that it is
taking steps to remove
phenylpropanolamine from all drug
products and has requested that all drug
companies discontinue marketing
products containing
phenylpropanolamine.

What Is the Basis for This Action?

The Comprehensive
Methamphetamine Control Act of 1996
was enacted on October 3, 1996, to
provide a comprehensive system of
controls relating to the distribution,
importation, and exportation of
pseudoephedrine,
phenylpropanolamine, and combination
ephedrine drug products, along with
other strong tools to attack the illicit
traffic in regulated chemicals. The MCA
retained the existing Controlled
Substances Act (CSA) requirements for
distributors of List I chemicals and
made certain changes with respect to
the regulation of drug products
containing pseudoephedrine,
phenylpropanolamine, and ephedrine.

What Are the Requirements of the MCA?

Principal among the changes made by
the MCA was amendment of the
definition of regulated transaction (21
U.S.C. 802(39)) to remove the exemption
for drug products that contain
pseudoephedrine,
phenylpropanolamine, or ephedrine and
to establish a 24 gram threshold for the
sale of pseudoephedrine or
phenylpropanolamine products by a
retail distributor or a distributor
required to make reports by section
310(b)(3) of the CSA (21 U.S.C.
830(b)(3)). The definition was also
amended to provide that the sale of
ordinary over-the-counter
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pseudoephedrine or
phenylpropanolamine products by retail
distributors shall not be a regulated
transaction.

The MCA also added two new
definitions:

The term ordinary over-the-counter
pseudoephedrine or
phenylpropanolamine product is
defined in section 102(45) of the CSA
(21 U.S.C. 802(45)) as a product
containing pseudoephedrine or
phenylpropanolamine that is regulated
pursuant to the CSA and, except for
liquids, is packaged with not more than
3 grams of pseudoephedrine or
phenylpropanolamine base per package,
contained in blister packs, with not
more than two dosage units per blister,
or where the use of blister packs is not
technically feasible, packaged in unit
dose packets or pouches. For liquids,
the product is sold in package sizes of
not more than 3 grams of
pseudoephedrine or
phenylpropanolamine base per package.

The term retail distributor is defined
in section 102(46) of the CSA (21 U.S.C.
802(46)) as a grocery store, general
merchandise store, drug store, or other
entity or person whose activities as a
distributor relating to pseudoephedrine
or phenylpropanolamine products are
limited almost exclusively to sales for
personal use, both in number of sales
and volume of sales, either directly to
walk-in customers or in face-to-face
transactions by direct sales. Sale for
personal use is defined by the MCA as
the sale of below-threshold quantities in
a single transaction to an individual for
legitimate medical use.

The MCA also defined combination
ephedrine product and established a 24
gram single transaction limit,
notwithstanding the form of product
packaging, for sales by retail distributors
and distributors required to submit a
report under section 310(b)(3) of the
CSA (21 U.S.C. 830(b)(3)), and a 1-
kilogram threshold for transactions by
other distributors, importers, and
exporters.

Additionally, the MCA amended
section 310(b)(3) of the CSA (21 U.S.C.
830(b)(3)) to require that regulated
persons who engage in transactions with
pseudoephedrine,
phenylpropanolamine, or ephedrine
(including drug products containing
those chemicals) to non-regulated
persons (i.e., someone who does not
further distribute the product) and use
or attempt to use the Postal Service or
any private or commercial carrier shall
submit a report of all such transactions
each month.

The MCA also provided expanded
opportunity for reinstatement of a

product exemption, through amendment
of section 204 of the CSA (21 U.S.C.
814(e)), if it is determined that the
product is manufactured and distributed
in a manner that prevents diversion, and
changed the record retention period for
List I chemical transactions to 2 years
from 4 years.

The requirements with respect to the
regulation of combination ephedrine
drug products and reports of sales to
nonregulated individuals went into
effect on October 3, 1996. In order to
allow uninterrupted availability of the
products while companies applied for
and received their registrations, DEA
published interim and final rules in the
Federal Register on February 10, 1997
and October 7, 1997 (62 FR 5914 and 62
FR 52253) respectively, establishing a
temporary waiver of the registration
requirement for any person who
submitted an application for registration
prior to December 3, 1997. DEA also
published a notice regarding the
reporting requirement on February 7,
1997 (62 FR 5851), which provided
affected persons guidance regarding
submission of the required reports to
DEA and requested certain additional
information be submitted with the
reports.

The requirements with respect to
pseudoephedrine and
phenylpropanolamine became effective
on October 3, 1997.

What Regulatory Amendments Is DEA
Making?

This rule makes final the notice of
proposed rulemaking (NPRM) that DEA
published in the Federal Register on
October 7, 1997 (62 FR 52294), which
proposed to implement certain
regulatory changes mandated by the
MCA. The changes included conforming
regulatory definitions to the language of
the MCA; new record retention,
threshold and reporting requirements;
and expanding waivers of the
registration requirement. These changes
are discussed in greater detail in the
following paragraphs.

Because many of the requirements of
the MCA were set out in such detail as
to be self-implementing, many of the
proposed regulatory changes are
conforming amendments to make the
language of the regulations consistent
with that of the new law. The
definitions of regulated transaction and
retail distributor are updated and the
definitions of ordinary over-the-counter
pseudoephedrine or
phenylpropanolamine product and
combination ephedrine product are
inserted. Additionally, 21 CFR 1310.04
was proposed to be amended to reflect
the new List I chemical record retention

period and new threshold requirements;
21 CFR 1310.04—06 were proposed to be
updated to reflect the new reporting
requirement; and 21 CFR 1309.71 was
proposed to be amended to reflect that
in retail settings open to the public
ephedrine drug products, in both single-
entity and combination form, must be
stored behind a counter where only
employees have access. Finally, 21 CFR
part 1309 was proposed to be amended
to consolidate the various waivers of the
registration requirement into one
section, expand the current waiver of
registration for retail distributors of
combination ephedrine products to
include retail distributors of
pseudoephedrine and
phenylpropanolamine products, and to
provide a temporary waiver of the
registration requirement for persons
who distribute, import, or export
pseudoephedrine or
phenylpropanolamine drug products
provided they submitted an application
on or before December 3, 1997.

What Comments Were Received?

The comment period for the NPRM
closed on December 8, 1997. Twenty
comments were submitted which, while
supportive of the efforts of the law and
regulations to control the diversion of
drug products and the illicit
manufacture of methamphetamine,
raised the following issues and
concerns:

Registration Requirement

A number of comments focused on
the registration requirement, expressing
concerns that the paperwork burden and
cost of registration are not
commensurate with the volume of
business being conducted in the
products or that the manner in which
the products are packaged or distributed
is not conducive to diversion. The
commenters recommended that DEA
adopt alternative registration
requirements, allowing for:

1. Exempting below threshold sales
from the registration requirement;

2. A related general recommendation
was also made that the retail
distribution exemption for ordinary
over-the-counter products be extended
to the wholesale level;

3. Exempting distributors that
purchase ‘2 pill packs’ (presumably
products that meet the definition of
ordinary over-the-counter
pseudoephedrine and
phenylpropanolamine products) to
manufacture retail displays and refills
that contain 24 to 30 packs, for sale to
distributors who, in turn, sell to
retailers. This segment of the industry
should not be subject to registration on



Federal Register/Vol. 67, No. 60/ Thursday, March 28, 2002/Rules and Regulations

14855

the grounds that clandestine laboratory
operators are not interested in ‘2 pill
packs’ and the $595.00 cost of
registration would be more than many
of the distributors of these products
would be willing to pay.

4. Exempting any distributor that
purchases less than the threshold
amount in a calendar month; and

5. Exempting vending machine sales
from the registration requirement.

The first two recommendations,
exemption of below threshold sales and
extension of the retail exemption for
ordinary over-the-counter
pseudoephedrine and
phenylpropanolamine products to
wholesale distributions of the products
were discussed at length in DEA’s final
rule, published in the Federal Register
on October 7, 1997 (62 FR 52253) (DEA—
154F, RIN 1117-AA42), entitled
Implementation of the Comprehensive
Methamphetamine Control Act of 1996;
Possession of Listed Chemicals
Definitions, Record Retention, and
Temporary Exemption From Chemical
Registration for Distributors of
Combination Ephedrine Products. In
summary, DEA noted with respect to
below threshold sales that the chemical
registration requirement was patterned
after the system of registration required
for controlled substances handlers. The
controlled substances registration
system, while providing exemptions for
certain products that contain controlled
substances, does not take into
consideration the quantity of controlled
substance involved when determining
whether registration is required; either a
product is exempt from registration or it
is not, the amount of the product
involved in the transaction is
immaterial. To clarify the fact that it is
product exemption, rather than
transaction exemption, that applies,
§1309.21 is being amended to clarify
that the exemption in
§1300.02(b)(28)(i)(D) is determined
irrespective of the threshold provisions
in §1300.02(b)(28)(i)(D)(2).

With respect to the issue of extension
of the retail distributor exemption for
ordinary over-the-counter products to
wholesale activities within the retail
distribution chain, DEA noted that the
MCA does not exempt retail
distributors, it exempts sales by retail
distributors, which sales are defined in
section 401(b)(4) of the MCA as “* * *
either directly to walk-in customers or
in face-to-face transactions by direct
sales.” The sales are further qualified in
section 401(b)(4) of the MCA as
involving “* * * below threshold
quantities in a single transaction to an
individual for legitimate medical use.”
The specific language of the MCA in

defining the type of transactions that are
exempted from the requirements of the
law makes it clear that only qualifying
retail transactions are to be exempted;
the language does not contemplate the
exemption of a major class of wholesale
distributions.

In connection with the first two
recommendations, certain commenters
also raised the concern that, based on
their sales, the initial registration fee of
$595.00 was too high. It should be noted
that on October 17, 1997, DEA
published a notice in the Federal
Register (62 FR 53958) waiving a
substantial portion of the registration
fee, reducing it from $595.00 to $116.00.
The reduction of the fee should address
those concerns.

With respect to the issue of ‘2 packs’,
the assertion of the commenter that such
products would not be of interest to
clandestine laboratory operators at the
retail level given their pricing and the
24 gram transaction limit may be true.
However, at the wholesale level, with its
much higher thresholds and size of
transactions, 2 packs, while not the
most convenient, would still represent a
worthwhile source of material. The
reduction of the fee should address the
principal concern of this industry with
respect to registration.

The fourth recommendation,
exempting distributors from registration
if they purchase less than a threshold
amount in a calendar month, while
appearing to be reasonable on the
surface, would pose a potentially fatal
flaw in the chemical control system.
The basic premise of the registration
system is to require identification of the
participants in the system to DEA and
give DEA the opportunity to review
their credentials and background.
Allowing an entire class of distributors
to engage in general distribution outside
of this system would provide an
opportunity for illicit manufacturers to
obtain the supplies they need. The
current thresholds for pseudoephedrine
and phenylpropanolamine at the
wholesale level are 1 kilogram (2.2
pounds) and 2.5 kilograms (5.5 pounds)
respectively. Under the proposed
scenario, anyone could obtain drug
products containing 2 pounds of
pseudoephedrine and 5 pounds of
phenylpropanolamine per month
without being identified to DEA or
subject to any background checks to
confirm their legitimacy. This volume of
product would allow, at the currently
estimated conversion ratio of 50% to
70% in clandestine laboratories, the
manufacture of between 1 and 1.4
pounds of methamphetamine and 2.5 to
3.5 pounds of amphetamine per month.
In light of the opportunistic nature of

the clandestine laboratory operators,
providing such an unregulated source of
supply would be a golden opportunity.
Further, the reduction of the new
application fee minimizes the economic
burden associated with registration for
this class of distributor.

The fifth issue, vending machine
sales, is apparently based on the
mistaken assumption that vending
machine sales and the supplying of
vending machines is a form of
wholesale distribution. DEA considers
the sale of regulated drug products via
vending machines to be retail sales. The
sales are made in 'face-to-face’
transactions to individual users for their
personal medical use in amounts less
than the 24 gram threshold. In a related
issue, an individual owner of vending
machines may receive and distribute
regulated drug products to his/her
machines without obtaining a
registration as a distributor. DEA
recognizes that, as a rule, vending
machines are placed in locations that
are not under the control of the machine
owner and to which the owner cannot
usually have supplies delivered. Under
such circumstances, the owner of the
machines may receive regulated drug
products at another location for the
purpose of resupplying the machines,
without having to be registered as a
distributor.

After careful review of the comments,
DEA has concluded that its current
waivers of the registration requirement
constitute an appropriate balance
between minimizing regulatory burden
and preventing diversion. DEA believes
that expanding the registration waivers
as suggested in the above comments
could result in an appreciable increase
in the potential for diversion.

Security Requirements

Three commenters expressed
concerns regarding the proposed
requirement that combination ephedrine
drug products be maintained behind the
counter, noting that such a requirement
appears to be inconsistent with the
waiver of registration for retail
distributors of these products. The
diversion of ephedrine products at the
retail level has been a significant
problem in the past and remains an
issue today. DEA is aware that there is
some level of retail diversion and is
concerned that, as controls at higher
levels in the distribution system become
more effective, the pressure to divert
from retail sources will increase.
However, in lieu of requiring that
combination ephedrine products be
maintained behind the counter, DEA
will continue to monitor diversion from
this level and, if circumstances require,
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will consider additional controls,
including removing the exemption from
registration for retail distributors of non-
ordinary over-the-counter drug products
as well as imposition of additional
security requirements. The existing
requirement that single-entity ephedrine
drug products be stocked behind the
counter, where only employees have
access, remains in effect.

Mail Order Reporting Requirement

A number of comments were received
regarding the mail order reporting
requirement. The comments focused on
the following issues:

1. In addition to requiring that all
distributions (regardless of amount) of
ephedrine, pseudoephedrine, or
phenylpropanolamine to non-regulated
persons be reported under the mail
order reporting requirement, the MCA
also establishes a general distribution
threshold of 24 grams in a single
transaction, rather than the existing
thresholds set forth in §1310.04, for
persons required to submit mail order
reports. Some commenters expressed
the position that the 24 gram threshold
applies only to those transactions that
must be reported and not to all
transactions of the distributor;

2. The reporting requirement should
be amended to exclude pharmacies that
deliver or mail prescriptions to patients
and to exclude mail order transactions
that are below established thresholds;

3. The reporting requirement is in
conflict with patient confidentiality
requirements; and

4. The additional information
required by DEA adds to an already
burdensome requirement, especially the
requirement for the date of transaction
and the lot number, which should be
stricken from the requirement.

The first of the commenters’ concerns
relates to specific requirements of the
MCA with respect to reporting mail
order transactions over which DEA has
no discretion. The MCA requires, at
Section 402 (codified at 21 U.S.C.
830(b)(3)), that all distributions
(regardless of quantity) of ephedrine,
pseudoephedrine, or
phenylpropanolamine to non-regulated
persons be reported to DEA monthly in
a format determined by the Attorney
General (delegated to DEA). In section
401 (codified at 21 U.S.C.
802(39)(A)(iv)(I), the MCA also defines
a “‘regulated transaction,” which is
subject to various other regulatory
requirements of Section 830 and
elsewhere, to be any single transaction
of 24 grams or more by a mail order
distributor (the statute refers to
“distributors required to submit reports
by section 830(b)(3) of this title”’). For

this business sector, the higher
distribution thresholds set forth in
§1310.04 (e.g., 1 kilogram for
pseudoephedrine and 2.5 kilograms for
phenylpropanolamine) are not
applicable. Therefore, the position
expressed by the commenters that the
24 gram threshold applies only to those
transactions that must be reported under
the mail order reporting requirement,
and not to all transactions of a mail
order distributor, runs contrary to the
law as interpreted by the agency.

One commenter noted that the
proposed amendment to §1310.04(f)(ii)
should be amended to reflect that the
single transaction threshold also applies
to distributions by persons required to
report mail order transactions. This
correction has been made to the final
regulations.

As to the issue of waiving the
reporting requirement for pharmacies
for delivering or mailing regulated drug
products to patients, the law provides
no discretion to waive the reporting
requirement for any categories of
transactions; all described transactions
must be reported. A legislative
amendment is being considered to
address this issue.

Amending the mail order requirement
to exclude the delivery or mailing of
prescriptions would also address the
issue of patient confidentiality. Pending
such an amendment, it must be noted
that DEA often reviews prescription
information, including the names and
addresses of patients, in the course of
investigations and audits. Disclosure of
such information from DEA’s files is
made only to other law enforcement and
regulatory agencies engaged in the
enforcement of controlled substances or
chemical control laws; when relevant in
any investigation or proceeding for the
enforcement of controlled substances or
chemical control laws; and when
necessary for compliance by the United
States under treaty or other
international agreement. Other requests
for disclosure of such information must
be made under the Freedom of
Information Act and are subject to the
full requirements and protections of the
Privacy Act. Further, section 310 of the
CSA (21 U.S.C. 830), which requires
chemical records and reports, including
the mail order reports, also contains
protections against the disclosure of
confidential business information
collected by DEA pursuant to the
section. DEA is amending §1310.06 to
add a paragraph clarifying that the
protections set forth in 21 U.S.C. 830(c)
for confidential business information
will also apply to information collected
in the mail order reports.

With respect to the additional
information (name of recipient, if
different from the purchaser; address of
purchaser, if different from address
delivered to; shipping date; and lot
number, if drug products) that DEA is
requesting in the reports, such
information is important in helping to
identify efforts to divert the chemicals,
especially where orders are being placed
with a number of different mail order
providers. It is not unusual for
traffickers to attempt to circumvent the
chemical controls by ordering small,
apparently innocuous amounts of
product from a variety of different
sources or having a number of
individuals place orders for delivery to
the same location. The availability of
the additional information is critical for
identification of such efforts. The lot
numbers for drug products are
important in allowing DEA to track and
identify the source of products that are
found at clandestine laboratory sites.
Finally, to reflect organizational changes
within DEA, references to ‘“Chemical
Operations Section” have been changed
to “Chemical Control Section”.

One commenter requested
clarification of the shipment date,
package type, and package quantity.
Shipment date refers to the date the
product is shipped by the regulated
person to the non-regulated person.
Package type refers to the specific form
of packaging of the product, i.e., bottle,
blister pack, etc., and package quantity
refers to the number of packages
shipped. Section 1310.06 has been
amended to include examples for items,
where appropriate, for clarification.

One commenter expressed concern
that with the mail order reporting
requirement “* * * DEA is unfairly
creating an ‘unlevel’ playing field
between retail distributors and mail
order distributors.”

The statutory language enacting the
mail order reporting requirement is
clear and unequivocal and allows DEA
no discretion to limit the requirement or
exclude any categories of mail order
transactions; all mail order transactions
by a regulated person with a non-
regulated person must be reported. As
noted earlier, DEA is considering a
legislative amendment to allow some
discretion in the enforcement of this
requirement of the MCA. However, until
such an amendment is passed by
Congress and signed into law, DEA must
enforce the requirement as written.

In a related issue, two commenters
that distribute ephedrine and
pseudoephedrine products to
Occupational Health Clinics requested
that proposed §1310.04(f)(1)(i)(B)(2) and
(D)(2) be amended to increase the
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threshold from 24 grams to 160 grams
for products packaged in unit dose form.
DEA has responded directly to each of
the commenters clarifying the fact that
distributions to Occupational Health
Clinics would not be subject to the mail
order reporting requirement. If the
commenters’ activities are restricted to
such sales they would be subject to the
appropriate wholesale thresholds for
ephedrine and pseudoephedrine and
not to the threshold that applies to
persons required to submit mail order
reports.

Waiver of the Registration Requirement
for Retail Distributors

One commenter objected to DEA’s
waiver of registration, contained in
§1309.24(e), for retail distributors of
regulated drug products “* * *
irrespective of the form of packaging
* * * The commenter argued that
Congress intended that the exemption
apply only to ‘ordinary over-the-counter
products’ and that the commenter was
unaware of * * * any authority that
DEA has to determine that ‘minimizing
the burden on industry’ is more
important than implementing public
law.”

The implementation of any law that
has an impact on legitimate commerce
is a balancing act between the specific
requirements of the law and the impact
that the law will have on the industry
engaged in such commerce. The
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), Executive Order 12866, and the
Small Business Regulatory Enforcement
Fairness Act of 1996 all require that
implementation of regulatory
requirements be accomplished in such a
manner as to minimize the burden on
the public to the greatest possible extent
while remaining consistent with the
requirements of the law. DEA has, in
implementing the requirements of the
MCA, acted consistently with those
principles.

The definition of ‘retail distributor’
established by Congress is sufficiently
restrictive that, as noted in the proposed
rule, * * * the new controls of the MCA
should, as a practical matter,
significantly reduce the potential for
major diversion from this level
(provided retailers comply with the law
and are alert to attempts to circumvent
the controls.) Because of the limited
amount of product permitted to be
distributed in an individual transaction,
attempts to divert the products by the
retail distributors should be noticeable,
given that the volume of material
required is out of proportion with any
reasonable amount that might be
purchased for personal use.” This fact,
coupled with the widespread concern

that these regulations have the smallest
necessary impact on public access to the
products at the retail level led DEA to
exercise its authority under section
302(d) of the CSA (21 U.S.C. 822(d)) to
exempt retail distributors from the
registration requirement.

It should be noted that waiver of
registration for retail distributors does
not confer ‘ordinary over-the-counter’
status on products not meeting the
definition of that category. Retail
distributors whose transactions in listed
chemicals consist solely of ‘ordinary
over-the-counter’ products are exempt
from the registration, recordkeeping,
and reporting requirements of §1310.05,
but not the reporting requirements of
§1310.03(c). Retail distributions of
products not meeting the definition of
that category that exceed the retail
threshold of 24 grams in a single
transaction are subject to the
registration, recordkeeping, and
reporting requirements.

In granting the waiver of registration
for retail distributors of regulated drug
products irrespective of the form of
packaging, DEA has acted within the
bounds of responsible rulemaking
without jeopardizing the requirements
or intent of the MCA. Two commenters,
representing elements of the
manufacturing and retail distribution
industry, recognized the waiver as
* * * arational interpretation of the
MCA” and commended DEA for the
action.

Miscellaneous

One commenter, while
acknowledging the analysis of
regulatory alternatives in the proposed
rule, expressed concern that DEA has
overlooked a class of affected entities
that deserves additional consideration:
wholesalers that distribute their
products to small independent retailers.
The commenter suggested that DEA
consider less frequent reporting or
waive the registration requirement for
such small wholesalers.

DEA is familiar with the independent
wholesale industry, having worked with
the national trade associations
representing this segment of the
industry on a number of occasions since
the passage of the MCA regarding its
requirements and impact on the
industry. As a result of requests from
this part of the industry, DEA waived a
substantial portion of the registration fee
in order to reduce the economic impact
of registration on the wholesalers.
However, as noted earlier, waiving the
registration requirement altogether is
not an acceptable alternative; to do so
would establish an unregulated portion
of the industry that could become a

source of supply for clandestine
laboratory operators. This segment of
the industry has been the subject of a
substantial portion of DEA’s
enforcement efforts. Since October,
1997, there have been at least 33
criminal convictions and 23 civil fines
obtained against wholesalers, all for
violations of the CSA involving sales of
regulated drug products. Additionally,
at least 4 wholesalers have surrendered
their registrations for violations
involving regulated drug products, 6
have had their registrations suspended,
and 13 companies are the subject of
administrative actions to deny an
application or revoke a registration. A
recent national enforcement action
directed at this segment of the industry
resulted in over 170 arrests and seizure
of sufficient product to provide over 12
tons of pseudoephedrine to the
methamphetamine traffickers. Thus, it is
clear that some level of regulation and
oversight of this 